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COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE




General measures adopted
to prevent new violations
of the European Convention
on Human Rights

Stock-taking of measures reported
to the Committee of Ministers in its control
of execution of the judgments and decisions
under the Convention

 (Application of former Articles 32 and 54
and of Article 46)
LIST OF ABBREVIATIONS USED
1. Types of general measures taken to prevent new violations

LEG = PARLIAMENTARY LEGISLATION

EXE = EXECUTIVE ACTION IN THE FORM OF REGULATIONS, CIRCULARS OR CHANGES OF PRACTICE

JP = CHANGES OF JURISPRUDENCE

ADM = ADMINISTRATIVE MEASURES, WHATEVER THE ORGAN

PUB = PUBLICATION OF JUDGMENTS/RESOLUTIONS  - where it is expected that the national courts will directly appy the jursiprudence emanating form the European Court of Human Rights 

PRACT = PRACTICAL MEASURES SUCH AS THE RECRUITMENT OF JUDGES AND THE CONSTRUCTION OF PRISONS
DIS = Dissamination

2. Types of violations found by the Court or the Committee of Ministers and rectified as of 31 December 1999

ART 02 RIGHT TO LIFE

ART 03 CORPORAL PUNISHMENT
ART 03 EXPULSION

ART 03 MALTREATMENT BY POLICE

ART 03 TORTURE BY POLICE

ART 04 DUTY PERFORM CIVIC OBLIGATIONS 

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY 

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (ARREST)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (CONSCIENTIOUS OBJECTOR)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (DETENTION ON REMAND)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (DETENTION PENDING EXPULSION/EXTRADITION)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (MILITARY PRISON)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (PSYCHIATRIC HOSPITAL)

ART 05 §2 ARREST (RIGHT TO BE INFORMED OF REASONS)

ART 05 §2 DETENTION IN PSYCHIATRIC HOSPITAL (RIGHT TO BE INFORMED OF REASONS)

ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL

ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL (MILITARY SERVICE)

ART 05 §3 FAIRNESS OF PROCEEDINGS FOR THE RELEASE FROM DETENTION ON REMAND

ART 05 §3 LENGTH OF ARREST WITHOUT JUDICIAL CONTROL 

ART 05 §3 LENGTH OF DETENTION ON REMAND

ART 05 §3 LENGTH OF DETENTION ON REMAND (MILITARY SERVICE)

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON (AT THE GOVERNMENT’S DISCRETION)

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON (LIFE IMPRISONMENT/YOUNG PERSON)

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION OF VAGRANTS

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION PENDING EXTRADITION

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM MENTAL HOSPITAL (RIGHT TO A LAWYER)

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM MENTAL HOSPITAL

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF A PRISONER

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM MENTAL HOSPITAL 

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE OF A PRISONER

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM DETENTION ON REMAND

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION

ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS 
ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE)

ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED)

ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS (LEGAL AID REQUIRED)

ART 06 §1 ACCESS TO COURT  “CRIMINAL” CHARGE (ADMINISTRATIVE SANCTION)

ART 06 §1 ACCESS TO COURT  “CRIMINAL” CHARGE (JURISDICTION TOO LIMITED)

ART 06 §1 FAIRNESS OF “CIVIL” (DISCIPLINARY) PROCEEDINGS

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS 

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (LEGAL AID)

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (CONSTITUTIONAL COURT)

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (EQUALITY OF ARMS)

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE COURT OF AUDIT

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (EQUALITY OF ARMS)

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (DECRIMINALISED OFFENCE)

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (MILITARY SERVICE)

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO SILENCE)

ART 06 §1 INDEPENDENCE AND IMPARTIALITY OF “CIVIL” PROCEEDINGS (VIS À VIS THE LEGISLATOR)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE EXECUTIVE)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (EARLIER INVOLVMENT)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS A VIS THE LEGISLATOR)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS A VIS THE PARTIES)

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS À VIS THE EXECUTIVE)

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS 

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (AIDS THROUGH BLOOD TRANSFUSION)

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (CONSTITUTIONAL COURT)

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE COURTS OF AUDIT

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS 

ART 06 §1 PUBLIC HEARING IN “CIVIL” (DISCIPLINARY) PROCEEDINGS

ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS

ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS

ART 06 §1 PUBLIC HEARING IN “CRIMINAL” PROCEEDINGS

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (IN ABSENTIA RULINGS)

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER)

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES)

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO INTERPRETER)

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO BE PRESENT AT THE PROCEDURE)

ART 06 §2 PRESUMPTION OF INNOCENCE

ART 07 LEGALITY OF OFFENCES AND PUNISHMENTS

ART 08 CORRESPONDENCE

ART 08 CORRESPONDENCE OF PERSON PLACED UNDER GUARDIANSHIP

ART 08 CORRESPONDENCE OF PERSONS HELD IN PSYCHIATRIC HOSPITAL 

ART 08 CORRESPONDENCE OF PRISONER

ART 08 FAMILY LIFE

ART 08 FAMILY LIFE (ARREST)

ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK) 

ART 08 FAMILY LIFE (CHILDREN IN PUBLIC CARE)

ART 08 FAMILY LIFE (CUSTODY OF CHILDREN)

ART 08 FAMILY LIFE (EXPULSION)

ART 08 FAMILY LIFE (IN PRISON)

ART 08 FAMILY LIFE (NAME)

ART 08 FAMILY LIFE (SPOUSE)

ART 08 PRIVATE LIFE

ART 08 PRIVATE LIFE (“CRIMINALIZATION” OF RAPE)

ART 08 PRIVATE LIFE (HOMOSEXUALS)

ART 08 PRIVATE LIFE (TRANSSEXUALS)

ART 08 PROTECTION OF HOME (SEARCHES)

ART 08 TELEPHONE TAPPING

ART 09 FREEDOM OF RELIGION (EXPROPRIATION)

ART 09 FREEDOM OF RELIGION (PROSELYTISM)

ART 09 FREEDOM OF THOUGHT

ART 10 FREEDOM OF EXPRESSION (ABORTION)

ART 10 FREEDOM OF EXPRESSION (FORCING JOURNALIST TO REVEAL SOURCES)

ART 10 FREEDOM OF EXPRESSION (PRESS - DEFAMATION OF CIVIL SERVANT)

ART 10 FREEDOM OF EXPRESSION (PRESS - DEFAMATION OF POLITICIAN)

ART 10 FREEDOM OF EXPRESSION (PRESS - DEFAMATION)

ART 10 FREEDOM OF EXPRESSION (PRESS)

ART 10 FREEDOM OF EXPRESSION (RIGHT BROADCAST TELEVISION AND RADIO)

ART 10 FREEDOM OF EXPRESSION (TELEVISION AND RADIO)

ART 10 FREEDOM OF EXPRESSION DURING CIVIL COURT PROCEEDINGS

ART 10 FREEDOM OF EXPRESSION DURING CRIMINAL INVESTIGATION

ART 10 FREEDOM OF EXPRESSION OF CIVIL SERVANT

ART 10 FREEDOM OF EXPRESSION OF POLITICIAN

ART 10 FREEDOM OF EXPRESSION (ACTIVITIES OF SECRET SERVICES)

ART 10 RIGHT TO INFORMATION 

ART 10 RIGHT TO INFORMATION  (SATELLITE BROADCASTS)

ART 10 RIGHT TO INFORMATION (IN PRISON)

ART 10 RIGHT TO INFORMATION (IN PSYCHIATRIC HOSPITAL)

ART 11 FREEDOM OF ASSOCIATION

ART 11 FREEDOM OF ASSOCIATION (RIGHT NOT TO BELONG TO AN ASSOCIATION)

ART 11 FREEDOM OF ASSOCIATION OF “CIVIL” SERVANT

ART 12 RIGHT TO MARRY 

ART 13 NO EFFECTIVE DOMESTIC REMEDIES

ART 14 DISCRIMINATION BASED ON BIRTH

ART 14 DISCRIMINATION BASED ON LANGUAGE

ART 14 DISCRIMINATION BASED ON MARITAL STATUS

ART 14 DISCRIMINATION BASED ON NATIONALITY

ART 14 DISCRIMINATION BASED ON RELIGION

ART 14 DISCRIMINATION BASED ON SEX

P1 ART 1 CONTROL OF USE

P1 ART 1 EXPROPRIATION

P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS

P1 ART 1 TAXES

P1 ART 2 RESPECT OF PARENTS’ RELIGIOUS OR PHILOSOPHICAL CONVICTIONS

P1 ART 2 RIGHT TO EDUCATION

P1 ART 3 RIGHT TO FREE ELECTIONS
P6 ART 1 ABOLITION OF DEATH PENALTY

P7 ART 4 RIGHT NOT TO BE TRIED OR PUNISHED TWICE
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Date of Report
	Measures taken X months after first judgment 
	Measures taken X months after first complaint
	0.



	G.S.
	A-

Austria
	ADM

LEG
	Court
	26297
	2004-77
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

Following the European Court's judgment, Austrian Parliament adopted the Administrative Reform Act 2001 (Official Law Gazette I No. 2001/65), which entered into force on 20 April 2002 and which aims at alleviating the case-load of the Administrative Court and accelerating administrative proceedings.According to this Act, in a number of matters of indirect federal administration (mittelbare Bundesverwaltung), appeals against first-instance decisions are to be decided by the independent Administrative Tribunals (unabhängige Verwaltungs-Senate) in the Länder. This Act will apply to all administrative proceedings which began at first instance after its entry into force concerning matters assigned to the independent Administrative Tribunals. The Act also introduced the possibility of having joint hearings and decisions on various applications for licences, approvals and declarations required for a project. In 2002, legislative measures were also adopted to prevent the Administrative Court from being overburdened by clone cases. According to the new law on the Administrative Court (Federal Law Gazette I No. 124/2002) clone cases are now examined through a special accelerated procedure. As a result, the number of cases pending before the Austrian Administrative Court for more than three years was considerably diminished in 2003.The ongoing computerisation of administrative practices also contributes to reducing delays in management and processing of cases by the administration and judicial authorities. 


	21/12/99
	
	
	1. 

	Riepan
	A-

Austria
	EXE
	Court
	35115
	2003-01
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The Government reiterates that the violation found by the European Court of Human Rights in this case resulted from the fact that, although the hearing at first instance was theoretically public, the specific conditions under which it took place (in prison, in a very small room, etc.) were such as to discourage the presence of the public, and were not justified by any consideration of security. Furthermore, no adequate compensatory measures (separate announcement, information about how to reach the prison with a clear indication of the access conditions) were adopted in order to counterbalance the detrimental effect which the holding of the applicant’s trial in the closed area of the prison had on its public character (paragraphs 27-31 of the judgment of the European Court). In addition, the holding of a public hearing before the Court of Appeal was not a way of making up for this shortcoming, since the proceedings before that Court, which involved neither the consideration of evidence nor the testimony of witnesses, were very limited in scope (paragraph 41 of the judgment of the European Court).

In order to ensure awareness of the judgment of the European Court and to draw, in particular, the attention of the legal community to Austria’s obligations under it, the judgment was published in translation in three Austrian legal journals (Newsletter 6/2000, Österreichische Juristenzeitschrift 2000, p. 357 and ÖAMTC – LSK 2001/112). It was also sent accompanied by a circular letter from the Ministry of Justice to all Presidents of Higher Regional Courts and the State Attorneys General in Vienna, Graz, Linz and Innsbruck in order to be distributed to all state attorneys and judges dealing with criminal cases.

According to the above-mentioned circular letter, whenever a hearing is to take place anywhere else than on the premises of a regular court, especially in places to which the public normally does not have access, the notice-board of the court should indicate the place of the hearing and the means and conditions of access. This special form of announcement would have to be ordered by the competent judge at the very moment of issuing the convocation to the hearing. Furthermore, the circular letter drew the judges’ and state attorneys’ attention to paragraphs 27-41 of the judgment of the European Court and invited them to apply the requirements of the Court concerning the public character of the hearings by taking adequate specific measures. 
	14/11/01
	
	
	2. 

	Ahmed
	A-

Austria
	LEG

DIS
	Court
	25964
	2002-99
	ART 03 EXPULSION:

II. General measures to prevent new similar violations:


Dissemination of the judgment:

3. The Ahmed judgment was given considerable publicity in Austria immediately after its delivery. In order to ensure that the competent authorities were adequately informed of their obligations under the Convention, the Government, between February and April 1997, ensured a broad dissemination of the judgment to the Ministry of Interior, the Asylum authorities and the domestic courts. The judgment was furthermore published in ÖJZ 1997, No. 6 (Österreichische Juristenzeitung) and ÖIMR Newsletter 1997, No. 1 (Österreichisches Institut für Menschenrechte), legal journals widely used in legal circles.


Direct effect of the judgment in the domestic law

4. The domestic courts and authorities rapidly gave direct effect to the judgment. They notably accepted the European Court's assessment of the situation in Somalia and granted effective protection of persons running a risk of treatment contrary to Article 3 in that country, and, indeed, also in other countries with similar situations (see the Constitutional Court's judgment of 27 November 1997, B266/97 and the Supreme Administrative Court's judgment of 8 June 2000, 99/20/023-9). The Austrian supreme judicial organs have thus been playing a crucial role in preventing new violations similar to the one at issue in the Ahmed case.


Legislative reform

5. With a view to reflecting the Convention's requirements, as evidenced by the Ahmed judgment, in Austrian legislation, Parliament adopted on 9 July 2002 an amendment to Article 57 of the Austrian Aliens Act of 1997 (previously Article 37 in the Aliens Law of 1992), which was at the basis of the violation at issue in the Ahmed case (see paragraph 21 in fine of the judgment). The newly introduced provision reads as follows (Article 57, paragraph 1):

"Refusal of entry, expulsion or deportation of an alien to another state are unlawful if they would lead to a violation of Articles 2 and 3 of the European Convention on Human Rights or of its Protocol No.6 on the abolition of death penalty".

The amendment was published in the Official Gazette on 13 August 2002 (BGBl. I/No.126/2002) and will enter into force on 1 January 2003.

6. This amendment explicitly integrates in the legislation, inter alia, the specific requirements of Article 3 of the European Convention which grants individuals a protection wider than that provided by Article 33 of the United Nation 1951 Convention, relating to the Status of Refugees (see paragraphs 40-41 of the Ahmed judgment). As a result of this amendment, the activities of an individual in the applicant's situation, however undesirable or dangerous, can thus not justify his or her expulsion when this would lead to a risk of treatment incompatible with Article 3 of the ECHR, and this irrespective of whether the threat is imputable to the state or results from the absence of state authority.
	17/12/96
	
	
	3. 

	Beer Gertrude
	A-

Austria
	LEG

PUB
	Court
	30428
	2004-001
	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS (EQUALITY OF ARMS): 

At the origin of the violation found by the European Court of Human Rights was the system established by the Code of Civil Procedure, governing appeals against cost orders (Kostenrekurs). More precisely, Article 521a of the Code of Civil Procedure enumerated in an exclusive way the categories of appeals to be subject to an adversarial procedure before domestic courts and in which, accordingly, the communication of a copy of such appeal to the opposing party was required. Appeals against cost orders were not included in these categories and therefore their communication to the opposing party was not required.

Following the European Court’s judgment, Article 521a of the Code of Civil Procedure was amended by Article 94 (20d) of the “First law on the conversion to Euro” (Erstes Euro-Umstellungsgezetz) which entered into force on 8 August 2001. According to the amendment, the court of first instance is obliged to communicate appeals against cost orders to the opposing party who now has the opportunity to reply within a time-limit of 14 days from the communication of the appeal.

The government is of the opinion that, through this amendment, the principle of equality of arms with regard to appeals against cost orders is henceforth ensured.

Furthermore, the attention of the legal community has been drawn to the judgment through its publication in the Newsletter of Austrian Institute for Human Rights 1/2001.
	06/02/01
	
	
	4. 

	T.
	A-

Austria
	LEG
	Court
	27783
	2003-48
	ART 06 §1 LENGTH OF « CIVIL » PROCEEDINGS:

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (RIGHT TO LEGAL AID) :

The Austrian Government considers that only the second violation i.e. that of Article 6, paragraph 1, taken in conjunction with Article 6, paragraph 3 (a) and (b), required general measures.

At the origin of this violation was the system established by Sections 69 and 220 of the Code of Civil Procedure, concerning the imposition of fines for abuse of process in connection with legal aid requests. More precisely, Section 69 of the Code of Civil Procedure provided that a court should impose a fine for abuse of process of up to ten times the amount provided for in section 220, paragraph 1, of the same Code on a litigant who obtained legal aid improperly by making false or incomplete statements. Section 220, paragraph1, provided inter alia that a fine for abuse of process might not exceed 40 000 Austrian schillings. In the event of an inability to pay, the fine should be converted into imprisonment. The length of imprisonment should be determined by the court, but might not exceed ten days (section 220, paragraph 3). The Code did not provide for any further hearing before the conversion of the fine into a prison term. These fines were not inscribed in the criminal records of the persons concerned.
In the present case, the European Court of Human Rights concluded (paragraph 67) that, having regard to the punitive nature and the large amount of the penalty at stake and its conversion into a prison term if it proves to be irrecoverable without the guarantee of a hearing, what was at stake for the applicant was sufficiently important to warrant classifying the offence as criminal within the meaning of Article 6, paragraph 1. Subsequently, it found (paragraphs 71-72) a violation of this Article in conjunction with Article 6, paragraph 3 (a) and (b).

Following the European Court’s judgment, Section 69 of the Code of Civil Procedure was amended by Section 94 of the “First law on the conversion to Euro” (Erstes Euro-Umstellungsgezetz) which entered into force on 8 August 2001. According to the amendment, the maximum amount of fines for abuse of process was reduced from 400 000 Austrian schillings to 40 000 Austrian schillings (2 900 euros) and the conversion of fines into a prison term was abolished. In view of these changes, the Government is of the opinion that the punishment for abuse of process is no longer of such a nature and severity that might bring it, according to the Court’s case-law, into the criminal sphere. 

The attention of the legal community has been drawn to the judgment of the European Court through its publication in Österreichische Juristenzeitschrift 2001, p.398, in Ecolex 2001, p. 490 and in Österreichisches Institut für Menchenrechte – Newsletter 2000, p.226. The judgment has also been disseminated to the judicial authorities directly concerned.
	14/11/00
	
	
	5. 


	Paragraph 3 provides that complaints under paragraph 1 above, which are directed against the deprivation of personal liberty under the Military Powers Act may, during the period of detention, be filed with the military authority enforcing this measure. This authority shall refer the complaint to the Independent Administrative Tribunal without delay.

According to paragraph 4, complaints under paragraphs 1 and 2 above are decided upon by one of the members of the Independent Administrative Tribunal. Sections 67c to 67g and Section 79a of the General Administrative Code concerning the special provisions on proceedings before the Independent Administrative Tribunal shall apply. 

Furthermore, paragraph 5 provides that, if it is relevant for a decision of the Independent Administrative Tribunal under paragraph 2 to establish the lawfulness of the use of data, this authority, except in case of imminent danger, shall

a. stay its proceedings until the Data Protection Commission has decided this preliminary question,

b. at the same time request the Data Protection Commission to take a decision in this regard.

Lastly, according to paragraph 6, the responsibility for the exercise of power under this federal act shall, for the purpose of any proceedings regarding the lawfulness of such exercise of power, lie with the Federal Minister of Defence.

By granting this new complaint option, Austria will fully comply with the requirements enshrined in constitutional and international law providing persons with an “effective remedy before a national authority” within the meaning of Article 13 of the European Convention on Human Rights.

In respect of the violation of Article 10 found by the Court, the government is of the opinion that by setting up the above-mentioned remedy there is no risk of new violations similar to those found by the Court, in particular due to the direct effect given to case-law of the European Court in Austrian law.
	19/12/94
	
	
	6. 

	Hortolomei
	A-

Austria
	LEG
	CM
	17291
	2004-73
	ART 06§1 INDEPENDENCE AND IMPARTIALITY IN “ CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

Due to the particular circumstances of the case, the Austrian Government considers that only the second violation, i.e. that of Article 6, paragraph 1, of the Convention in respect of the lack of independence and impartiality of the Regional Appeals Commission required general measures.The Government recalls that this violation was due to the fact that the four assessors sitting in the Regional Appeals Commission had been nominated by - and had close links with - the specialised bodies (i.e. the local Medical Association and the Association of Insurance Boards) which had adopted the Guidelines in 1985, providing for fixed-term contracts.In order to avoid new similar violations, Austria has amended Article 345, paragraph 1, of the General Law of Social Insurance, which governs the composition of the Regional Appeals Commissions. The new article provides as follows: The Chairman of the Commission shall henceforth be a judge to be appointed by the Federal Minister of Justice and, at the time of his nomination, be a member of a court in charge of matters of labour and social affairs. The Commission shall be composed of a Chairman (judge) and four members. The Federal Minister of Justice shall appoint its four members of which two are proposed by the Austrian Chamber of Physicians and two by the General Association of Social Insurance. Representatives and employees of the insurance company as well as the members and employees of the Chamber of Physicians who are parties to the contract challenged by the individual, may not sit as Commission members in the relevant proceedings. This provision aims at guaranteeing the full independence and impartiality of the Regional Appeals Commissions in every single case.
	16/04/98
	
	
	7. 

	Cooke
	A-

Austria
	LEG
	Court
	25878
	2004-76
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO THE ASSISTANCE OF LAWYER)

The violation of the European Convention on Human Rights in this case originated in Section 296, paragraph 3, of the Code of Criminal Procedure which provided that an accused person could only ensure his presence at the hearing of the appeals by making a request to this effect in his appeal or counter-statement. The European Court of Human Rights concluded that the applicant should nevertheless have been brought before the Supreme Court at the hearing of the appeals, as the court could not properly decide on a possible reduction in sentence or increase to life imprisonment without gaining a personal impression of the applicant. As regards general measures, the judgment of the European Court of 8 February 2000 was rapidly disseminated to the Supreme Court and the Presidents of the Appellate Courts. Extracts of the judgment were published in “Österreichisches Juristenzeitschrift (ÖJZ)” No. 15 of 2000, accessible to all judges and state attorneys, the Newsletter of Österreichisches Institut für Menschenrechte (No. 2000/1) and on the website: ttp://www.sbg.ac.at/oim, so as to inform all authorities concerned of the violation found, thus allowing them to avoid new similar violations in their practice. It may be recalled in this respect that the Convention and the European Court's case-law are granted direct effect by all supreme judicial authorities in Austria (see Resolution DH(93)60 in the case of Oberschlick No. 1, adopted on 14 December 1993 and Resolution ResDH(2002)99 in the case of Ahmed, adopted on 7 October 2002). Subsequently, the problem at the basis of the violation in the present case has been fully remedied through an amendment to Section 294 of the Code of Criminal Procedure which entered into force on 1 November 2000, which now provides that every detained person should be summoned and appear at the public hearing of his appeal unless he or his legal counsel expressly waive the right to do so. Accordingly, there is no longer any risk of the repetition of the violation similar to that found by the European Court in this case.
	08/02/2000
	
	
	8. 

	Szucs

(and 6 other cases against Austria)

Werner,

Rushiti,

Lamanna,

Weixelbraun,

Demir,

Vostic


	A-

Austria
	LEG

DIS
	Court
	20602

21835,

28389,

28923,

33730,

35437,

38549,
	2006-002
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS:

ART 06 §1 FAIRNESS OF  “CRIMINAL” PROCEEDINGS:

ART 06 §2 PRESUMPTION OF INNOCENCE:

The Austrian authorities began work on amending the Compensation (Criminal Proceedings) Law of 1969 following the first judgments of the European Court which were delivered on 24 November 1997. A new Criminal Compensation Law (“Law on compensation of damages resulting from criminal-judicial detention or condemnation - StEG 2005”) was issued on 15 November 2004 and entered into force on 1 January 2005. It is available on the internet at www.ris.bka.gv.at <http://www.ris.bka.gv.at>. It was supplemented by the Ministry of Justice Decree No. 34 “on the enforcement of claims for damages against the Federal Government under the Criminal Compensation Law 2005” (08/02/2005). 

In the interim, domestic courts' compliance with the European Court's judgments had been ensured by the latter's wide publication and dissemination and their direct effect in Austrian law (see below, interim measures).

New legislation

The new Law mentioned above provides that courts with jurisdiction in civil matters are now competent to adjudicate on claims regarding compensation for detention on remand. 

As regards the right to the public hearing and a public pronouncement of judgments, as well as the principle of equality of arms, these are now explicitly safeguarded by the new compensation procedure which is outlined as follows: (a) The procedure is initiated by the injured party who writes to the Federal Government, through the office of the Procurator Fiscal, inviting it to send him or her, within three months, a declaration concerning whether or not it recognises the claim for compensation; (b) Courts with jurisdiction in civil matters are subsequently competent to decide on the claim after a public hearing; they may grant the injured party the assistance of a lawyer, in accordance with the relevant provisions of the Code of Civil Procedure. On application by a party, the public may be excluded from a hearing if there are facts discussed which constitute official secrets.

As regards the presumption of innocence, following final acquittal, the possibility of voicing suspicions, including those expressed in the reasons for acquittal, regarding an accused person's innocence, is no longer possible. Necessary amendments to this effect have been introduced in the new Law (see notably Sections 3 and 4).

It is to be noted that according to the new Law, state liability may never be excluded or restricted in cases of illegal detention in custody if the arrest or detention has taken place by a violation of the provisions of Article 5 of the Convention. The relevant judgments of the European Court, as well as every domestic judgment which pronounces the illegality of an arrest or detention, are binding for further proceedings on a claim of compensation.

Interim measures adopted by Austria

The development of domestic case law in conformity with the European Court's judgments was assisted by the prompt publication of all judgments (except Weixelbraun and Demir) in the widely-read law journal Österreichische Juristenzeitung (ÖJZ) (1998, 233 ff; 2001, 155ff and 910 ff; 2003, 196 ff) and/or in the Newsletter of the Österreichisches Institut für Menschenrechte (www.sbg.ac.at/oim <http://www.sbg.ac.at/oim>), 1997/6 and 2002/5. The European Court's judgments have also been extensively discussed in legal literature (see e.g. relevant articles in ÖJZ 2002, 741ff and 2003, 410ff).

The domestic case-law development was notably confirmed by the Austrian Supreme Court's judgment of 05/08/2003 (11Os 44/03), that confirmed, inter alia, public hearing and pronouncement in cases similar to the present.

In this context, it is to be noted that all judgments of the European Court relating to criminal proceedings are sent by the Ministry of Justice to the President of the Higher Regional Court where the violation had occurred, with the request to inform all competent judicial authorities as appropriate. Austrian courts are also systematically informed through summaries in German of all significant judgments of the European Court regarding Austria, which are available on the database of the Ministry of Justice. This database, internally accessible to all judges and public prosecutors, also provides a link to the HUDOC system of the European Court.

IV.
The efforts to improve the effectiveness of the implementation of the Convention at domestic level

The government is at present devoting considerable resources to the implementation of the Committee of Ministers' Declaration of 12 May 2004 on ensuring the effectiveness of the implementation of the Convention at national and European levels and the various Recommendations referred to therein, in particular Recommendation Rec(2004)5 on the verification of the compatibility of draft laws, existing law and administrative practice with the standards laid down in the Convention. 

V.
Conclusion

The government considers, in view of all individual and general measures adopted, that Austria has satisfied its obligation under Article 46, paragraph 1, of the Convention (former Article 53) to abide by the European Courts' judgments in the present cases.
	24/11/1997
	
	
	

	Jerusalem
	A- 

Austria
	PUB
	Court
	26958
	2003-150
	ART 10 FREEDOM OF EXPRESSION OF CIVIL SERVANT ;

As regards the general measures, it is recalled that the Austrian courts have, since 1993, adapted their interpretation of the crime of defamation, including the difference between value judgments and statements of fact, to the requirements of the Convention, as interpreted by the European Court (see Resolution DH(93)60 in the case of Oberschlick No. 1 of 23/05/91). As regards the civil-law aspects of defamation at issue in the present case, the judgment of the European Court was immediately communicated to the Austrian Supreme Court. It was also brought to the attention of the public, as well as of all authorities concerned, by its publication in German in a number of Austrian legal journals, i.e Medien und Recht 2001 (p. 89 ff), Österreichisch Juristenzeitung 2001 (p. 23 ff), Österreichisches Institut für Menschenrechte Newsletter 2001 (p. 52 ff).

As a result of the direct effect of the European Convention on Human Rights and of the judgments of the European Court in Austrian law, the judgment in the case of Jerusalem has also been fully incorporated into the Austrian legal system as reflected, for example, in the Judgment of the Supreme Court of July 5, 2001, 6 Ob 149/01 g concerning the interpretation of Article 1330 of the Austrian Civil Code (Allgeimeines Bürgerliches Gesetzbuch) in the light of the right to free expression as enshrined in Article 10 of the Convention. In this judgment, the Supreme Court notably assessed the balance of public and private interests in the light of the notion of “permissible criticism” of individuals and associations that enter the arena of political debate, as developed by the European Court in the Jerusalem case.
	27/02/01
	
	
	9. 

	Pobornikoff
	A-

Austria
	PUB

LEG
	Court
	28501
	2004-74
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The violation of the European Convention on Human Rights in this case originated in Section 296, paragraph 3, of the Code of Criminal Procedure which provided that an accused person could only ensure his presence at appeal hearing by making a request to that effect in his appeal or counter-statement. The European Court of Human Rights concluded that the applicant should nevertheless have been brought before the Supreme Court at the hearing of his appeal, as the court could not properly decide on a possible reduction of the life sentence without gaining a personal impression of the applicant. 

As regards general measures, the judgment of the European Court of 3 October 2000 was rapidly sent out to the Supreme Court and published in the Newsletter of the Österreichisches Institut für Menschenrechte (No. 2000/5), to inform all authorities concerned of the violation found, thus allowing them to avoid new, similar violations in their practice. It may be recalled in this respect that the Convention and the European Court's case-law are granted direct effect by all supreme judicial authorities in Austria (see Resolution DH(93)60 in the case of Oberschlick No. 1, adopted on 14 December 1993 and Resolution ResDH(2002)99 in the case of Ahmed, adopted on 7 October 2002). 

Subsequently, the problem at the basis of the violation has been fully remedied through an amendment to Section 294 of the Code of Criminal Procedure, which entered into force on 1 November 2000, which now provides that every detained person should be summoned and appear at the public hearing of his appeal unless he or his legal counsel expressly waives the right to do so. Accordingly, there is no longer any risk of the repetition of the violation similar to that found by the European Court in this case.
	03/10/00
	
	
	10. 

	Telfner
	A-

Austria
	PUB

DIS
	Court
	33501
	2004-75
	ART 06 §2 PRESUMPTION OF INNOCENCE:

Furthermore, the Government of Austria is of the opinion that, considering the direct effect attributed to the Convention and the European Court's case-law by all Austrian supreme judicial authorities (see the Supreme Court's decision concerning reopening of impugned proceedings and, more generally, Resolution DH(93)60 in the case of Oberschlick No. 1, adopted on 14 December 1993 and Resolution ResDH(2002)99 in the case of Ahmed, adopted on 7 October 2002), new similar violations of the Convention could be avoided for the future by drawing the attention of the competent domestic authorities to the requirements of the Convention as set out in the present judgment.

Accordingly, the judgment of the European Court was published in “Österreichische Juristenzeischrift (ÖJZ)”  No. 16 of 2001, accessible to all judges and state attorneys and in the “Registry of general principles of the automobile-club (ÖAMTC)” No. 112/2001. In addition, copies of the European Court's judgment were sent to all authorities directly concerned by the present case.
	20/03/01
	
	
	11. 

	Krone Verlag GMBH
	A-

Austria
	PUB
	Court
	39069
	2005-23
	ART 10 FREEDOM OF EXPRESSION (PRESS):

As regards the general measures, the judgment of the European Court was widely published and disseminated in Austria. An extensive German translation of the judgment was published in the Österreichische Juristenzeitung (ÖJZ 2004, p. 397), in the ÖIMR-Newsletter 2003/6 (http/www.sbg.ac.at/oim) and in the “legal overview” of the daily newspaper Die Presse on 12 January 2004. As for all other judgments of the European Court against Austria concerning questions of criminal law, the judgment was automatically transmitted, on 12 December 2003, to the presidents of all higher courts in order to bring the judgment to the attention of all judicial authorities in their area of competence. Furthermore, judgments of the European Court are accessible to all judges and state attorneys through the Internet database of the Austrian Federal Chancellery.

In view of the direct effect granted to the Convention and the European Court's case-law by all supreme judicial authorities in Austria (see Resolution DH(93)60 in the case of Oberschlick No. 1 and Resolution ResDH(2002)99 in the case of Ahmed), the government believes that the domestic courts will not fail to adapt their practice to the Convention requirements, as set out in the present judgment, thus preventing new violations, similar to that found in this case.


	11/12/03
	
	
	12. 

	Krone Verlag GMBH and Co. KG
	A-

Austria
	PUB
	Court
	40284
	2005-22
	ART 10 FREEDOM OF EXPRESSION (PRESS):

As regards general measures, the judgment of the European Court of Human Rights that was published in the Newsletter OIM 2003/6 of the Österreischiches Institut für Menschenrechte, http//www.sbg.ac.at/oim. As for all other judgments of the European Court against Austria concerning questions of criminal law, the judgment was automatically transmitted to the presidents of all higher courts in order to bring it to the attention of all judicial authorities in their area of competence. Furthermore, judgments of the European Court of Human Rights are accessible to all judges and state attorneys through the Internet database of the Austrian Federal Chancellery.

In view of the direct effect given to the Convention and the European Court's case-law by all supreme judicial authorities in Austria (see Resolution DH(93)60 in the case of Oberschlick No. 1 and Resolution ResDH(2002)99 in the case of Ahmed), the government believes that the domestic courts will not fail to adapt their practice to the Convention's requirements as set out in the present judgment, thus preventing new violations similar to that found in this case.


	06/11/03
	
	
	13. 

	Ribitsch
	A-
Austria
	ADM
	Court
	18896
	1997-351
	ART 03 MALTREATMENT BY POLICE: 

The Federal Ministry of the Interior has published the judgment of the European Court of Human Rights in the Ribitsch case in circular 63.220/108-11/20/96 of 21 May 1996. The police authorities have in their turn informed the relevant subsidiary organs accordingly. At the same time, the Ribitsch case is being used in the training of members of the Federal and Country Police in order to create the necessary awareness of Human Rights issues.
	
	5
	57
	14. 

	Pfeifer et Plankl
	A-
Austria
	EXE
	Court
	10802
	1992-064
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 08 CORRESPONDENCE OF PRISONER: 

By circular (Erlass) of 20 June 1992 the Federal Ministry of Justice drew the attention of the Appeal Court Presidents and of the General Prosecutors to the consequences to be drawn from the violation of Article 6, paragraph 1 (art. 6-1), found by the Court in the present case and invited them to follow in future the following principles:

a. The question of the possible disqualification of all trial judges must be clarified before a date for the hearing is set.

b. If one of the judges called to sit is to be disqualified, the accused must as a matter of principle (grundsätzlich) not be invited to waive his right to apply for disqualification of that judge.

c. Only in exceptional cases, for example when it would be in the accused's interest not to have the proceedings delayed, a waiver from the accused to apply for disqualification could be envisaged, on the condition that minimum procedural guarantees be respected, for example, interrogation by a judge not concerned by the disqualification and in the presence of the accused's lawyer. 
	
	3
	104
	15. 

	Sramek
	A-
Austria
	EXE
	Court
	8790
	1985-006
	ART 06 §1 INDEPENDENCE AND IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE EXECUTIVE: 

The regional government of the Tyrol has altered the organisation chart of the regional administration, by means of an order dated 21 November 1984, the effect of which is that henceforth the Division to which the rapporteur of the property transactions authority belongs is separate from the Directorate headed by the Controller of property transactions.  The functions and services performed by the rapporteur of the property transactions authority are as a result no longer subordinate to that Controller. A copy of the order in question has been forwarded to the Directorate of Human Rights of the Council of Europe.
	
	0
	62
	16. 

	Sekanina
	A-
Austria
	EXE
	Court
	13126
	1994-049
	ART 06 §2 PRESUMPTION OF INNOCENCE:

The Federal Ministry of Justice addressed to the Presidents of the Courts of Appeal and to the Public Prosecutors attached to the Courts of Appeal a circular note containing recommendations aiming at avoiding the repetition of the violation of Article 6, paragraph 2, found by the Court. The Government of Austria is of the opinion that this measure is sufficient, in the light of the status of the Convention and of the Convention organs' jurisprudence in Austrian law, to ensure that the case-law of the Austrian courts will be in conformity with the requirements of Article 6, paragraph 2, of the Convention as interpreted by the Court.
	
	0
	73
	17. 

	Kremzow
	A-
Austria
	EXE
	Court
	12350
	1994-011
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO BE PRESENT AT THE PROCEDURE):

The Government of Austria has transmitted the judgment of the Court in the Kremzow case to the Supreme Court in order to inform it of the obligations incumbent upon Austria as a result of this judgment.
	21/09/93
	
	
	18. 

	Dür Erol
	A-
Austria
	EXE

PUB
	CM
	22342
	1999-439
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

The Austrian Federal Ministry for Justice issued on 11 July 1998 a decree No. 435.001 (Erlass) directed to the Presidents of the Regional Courts of Appeal (Oberlandesgerichte) and to the Senior Public Prosecutors (Oberstaatsanwaltschaften). This decree summarises the Commission’s report, adopted in the present case, according to which it is contrary to Article 6 of the European Convention of Human Rights to consider that a witness is not available to testify (kein greifbares Beweismittel) and thus to abstain from summoning him before the Court for the sole reason that he is subject to an expulsion order or an entry prohibition.

It is indicated that, in principle, preference should be given to the appearance in person of witnesses before the Court and that the Court should accordingly try to make an interrogation possible by securing a temporary stay of the execution of the expulsion decision (Article 40, paragraph 1, FrG (Fremdengesetz, aliens law) or the residence prohibition.

When this is not possible, use should be made of tape and video recordings made during the pre-trial examination of the case (if respectful of the rights of the defence). Furthermore, if this is not possible, the Court should try to arrange the convocation of the witness from abroad to enable direct interrogation.

The Court has the possibility to summon the witnesses and to explain that the convocation is based on important grounds of public policy (wichtiger öffentlicher Grund) (in the sense of Article 41, paragraph 2, FrG) and that the competent Austrian authorities may thus permit entry into Austria for the purposes of the proceedings (Article 88, paragraph 2, FrG).
	
	14
	61
	19. 

	Bönisch
	A-
Austria
	JP
	Court
	8658
	1987-001
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES/EXPERTS – EQUALITY OF ARMS): 

The Austrian Constitutional Court has ruled, in a case involving the same provisions of the Food Code as had been at issue in the Bönisch case, that these provisions are contrary to the Constitution. The Constitutional Court has invoked the judgment of the Court in support of its decision. According to the decision of the Constitutional Court the provisions concerned were abrogated on 21 October 1986.
	
	17
	100
	20. 

	Oberschlick
	A-
Austria
	JP

DIS
	Court
	11662
	1993-060
	ART 10 FREEDOM OF EXPRESSION (PRESS – DEFAMATION OF POLITICIAN):

ART 06 §1 INDEPENDENCE AND IMPARTIALITY IN “CRIMINAL” PROCEEDINGS:

A German translation of the judgment of the Court has been brought to the attention of the judicial authorities concerned. The case-law of the Austrian courts has also adapted the interpretation of the crime of defamation (Article 111 of the Criminal Code) to the requirements of the Convention as interpreted by the European Court of Human Rights (see the judgment of the Supreme Court (Oberster Gerichtshof) of 18 May 1993 (11 OS 25/93-6)).
	
	23
	95
	21. 

	Gaygusuz
	A-
Austria
	JP

LEG
	Court
	17371
	1998-372
	ART 14 DISCRIMINATION BASED ON NATIONALITY + P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

On 14 July 1997, the Austrian Parliament adopted a new law (BGBl I Nr 78/1997) modifying the text of Articles 33 and 34 of the Unemployment Insurance Act of 1977 (Arbeitslosenversicherungsgesetz) by taking away the requirement of Austrian nationality as a prerequisite for obtaining emergency assistance, the old provisions were remaining in force until the new law entered into force on 1 January 2000.

However, on 11 March 1998, the Austrian Constitutional Court, which was seized with several complaints regarding the constitutionality of the discrimination against foreigners provided for in Articles 33 and 34 of the Unemployment Insurance Act, changed its earlier jurisprudence according to which benefits such as the emergency assistance should not fall under Article 1 of Protocol No 1 of the Convention, and aligned it on that of the European Court of Human Rights in the Gaygasuz case. In consequence hereof the Austrian Constitutional Court annulled with immediate effect the two provisions in question insofar as they reserved the right to emergency assistance to Austrian nationals. It did find it appropriate in the circumstances to deviate from its usual practice of postponing the full effects of its judgment to a future date.

Immediately after this judgment, the Austrian Parliament adopted a new law providing that the amendments to the Unemployment Insurance Act entered into force on 1 April 1998 and not on 1 January 2000.

Moreover, the judgment of the European Court of Human Rights was published in a number of Austrian law journals, notably Österreichische Juristen Zeitung, 1996, p. 955 et seq.; Juristische Blätter, June 1997, p. 364 et seq..
	
	18
	94
	22. 

	Gradinger
	A-
Austria
	JP
	Court
	15963
	1997-501
	P7 ART 4 RIGHT NOT TO BE TRIED OR PUNISHED TWICE:

ART 06 §1 ACCESS TO COURT  “CRIMINAL” CHARGE (JURISDICTION TOO LIMITED):

Following the judgment of the European Court of Human Rights, the Federal Constitutional Court delivered on 5 December 1996 a judgment abrogating the provisions of Article 99.6c of the Road Traffic Act which were at the origin of the violation of Article 4 of Protocol No. 7. As a result of this abrogation, which became effective on 22 January 1997, the district administrations have lost their competence in cases coming within the jurisdiction of penal courts. Accordingly, as required by Article 4 of Protocol No. 7, the new legislative provisions no longer allow - in a procedure according to the Road Traffic Act - a person to be convicted for the second time by another jurisdiction in respect of facts that have already been subject of a final judicial decision.
	
	13
	90
	23. 

	Unterpertinger
	A-
Austria
	JP
	Court
	9120
	1989-002
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

On 21 July 1987, the Austrian Supreme Court of Justice, seized by the Attorney General with a plea of nullity for safeguarding the law under Article 33, paragraph 2, of the Austrian Code of Criminal Procedure, quashed on the ground of unlawful refusal to admit supplementary evidence the judgment of the Innsbruck Court of Appeal of 4 June 1980, by which the latter had dismissed the applicant's appeal against his conviction by the Innsbruck Regional Court on 10 March 1980.  The supplementary evidence the admission of which was unlawfully refused concerned in particular the credibility of the applicant's former wife and stepdaughter, who had declined to give evidence in court.  The Supreme Court's judgment was given in the light of the judgment of the European Court of Human Rights of 24 November 1986.

As a result of the Supreme Court's judgment, the case was referred back to the Innsbruck Court of Appeal for re-examination and decision. The Court of Appeal gave judgment on 13 January 1988, quashing the applicant's conviction of 10 March 1980 and acquitting him on the ground of lack of evidence of his guilt.  Following this judgment, the Court of Appeal also stated, in a decision of 13 January 1988, that the applicant was entitled to just satisfaction for the material loss entailed by his conviction of 10 March 1980.
	24/11/86
	
	
	24. 

	Toth
	A-
Austria
	LEG

EXE
	Court
	11894
	1993-004
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND:

ART 05 §3 LENGTH OF DETENTION ON REMAND:

A bill amending the Code of Criminal Procedure in order to take into account the findings of the Court in the present case was brought before Parliament in January 1993.Pending entry into force of this act, the Minister of Justice already invited, via a circular (Erlass) dated 5 October 1992, the presidents of the courts and the principal public prosecutors to take the necessary measures in order to avoid situations in the future such as the one that led in the present case to findings of violations of paragraphs 3 and 4 of Article 5 of the Convention.The circular indicates that pending deletion of Section 35, paragraph 2, of the Code of Criminal Procedure, members of the principal public prosecutors' office are invited not to use the right that this provision confers upon them to participate in the hearing before second instance courts, as it is not possible for the accused to be heard.The circular also provides that, in order to avoid delays in the investigation of criminal cases due to the transmission to appellate or other courts of the original file, the competent investigation authorities must in future, before transmission, make a photocopy of the file or the relevant parts thereof, at least in those cases where the person charged is in detention.
	
	9
	83
	25. 

	Deixler
	A-
Austria
	LEG
	CM
	17798
	1999-247
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

Following the facts at the origin of Deixler case, Section 34, paragraph 1(a) of the Barristers Act (Federal Law Gazette No. 474/1990) was amended to the effect that it now contains an explicit provision that final dismissal of a bankruptcy petition for lack of cost-covering assets is a further legal ground for the expiry of the right to exercise the profession of a barrister. The previous text did not cover such a situation and "disputes" could arise. Today, striking somebody's name off the roll of barristers is a mere consequence of a judicial decision concerning the opening of bankruptcy proceedings and no "disputes" can arise any more at this stage.

	
	4
	90
	26. 

	Schmautzer
	A-
Austria
	LEG
	Court
	15523
	1996-153
	ART 06 §1 ACCESS TO COURT “CRIMINAL” CHARGE (JURISDICTION TOO LIMITED):

 The problems of a general nature raised by the Court's judgment in this case have been remedied by the setting up of independent administrative tribunals (Unabhängige Verwaltungssenate), following an amendment to the Federal Constitution of 1929, the Bundes-Verfassungsgesetz-Novelle 1988, adopted on 29 November 1988 and published in Bundesgesetzblatt No. 685/1988.

Article I, sections 24 to 26, of this act amends the former Article 129 of the Federal Constitution and introduces the new Arti-cles 129.a and 129.b.

The amended Article 129 sets up independent administrati-ve tribunals in the Länder. These tribunals started to function on 1 January 1991 (see Article IX (1), Bundesgesetzblatt No. 685/1988). According to the new Article 129.a, the new tribunals are, inter alia, compe-tent in proceedings relating to administrative offences.

The relevant procedural rules are, pursuant to the new Article 129.b (6), defined in federal legislation (the General Administrative Procedu-res Act, Allgemeine Verwaltungsverfahrens Gesetz, as amended on 19 January 1991, Bundesgesetzblatt No. 51/1991, and the Admini-strative Criminal Code, Verwaltungsstrafgesetz, as amended on 19 January 1991, Bundesgesetzblatt No. 52/1991).

The Administrative Criminal Code provides, inter alia, that the cases shall, as a general rule, only be decided after an oral hearing has been held (Article 51.e) and all necessary evidence has been gathered and examined (Article 51.g). Witnesses are in principle heard at the oral hearing (ibidem). The independent administrative tribunal has full competence to determine both the legal and factual issues arising in cases concerning administrative offences and may substitute its own views for those of the administrative authority below and may, accordingly, make any modification to the latter's decision (Article 66 (4) of the General Administrative Procedures Act).
	23/10/95
	0
	7
	27. 

	Can
	A-
Austria
	LEG
	Court
	9300
	1988-005
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (RIGHT TO ASSISTANCE OF A LAWYER):

ART 05 §3 LENGTH OF DETENTION ON REMAND (FRIENDLY SETTLEMENT): 

Article 45, paragraph 3, of the Code of Criminal Procedure has been amended by the Penal Law Reform Act (Strafrechtsänderungsgesetz) of 25 November 1987; this Act entered into force on 1 March 1988.The supervision of conversations between, on the one hand, a person in detention because of danger of collusion and, on the other hand, his defence counsel is no longer obligatory.  Article 45, paragraph 3, as amended, gives the investigating judge a discretionary power in this regard and at the same time restricts the possibility of supervision to exceptional cases.

Prior to communication of the indictment, supervision of the detained person’s conversations with his defence counsel may take place:

· - during the first fourteen days of judicial detention; however, such supervision shall not take place if a risk of collusion as a result of the conversations can be ruled out;

· - after the first fourteen days of judicial detention, if there are special circumstances wxhich give grounds to fear that a conversation without supervision might lead to collusion; the investigating judge’s decision in this regard must be reasoned and the detained person can lodged an appeal against such a decision.
	
	29
	82
	28. 

	Obermeier
	A-
Austria
	LEG
	Court
	11761
	1992-051
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS: 

The Disabled Persons (Employment) Act 1970 was amended by an act dated 26 June 1992, which came into force on 1 July 1992. Appeals from the Disabled Persons Board's decisions with regard to the prior authorisation necessary for any valid dismissal of a disabled person will no longer be heard by the Provincial Governor, whom the Court held not to be an independent tribunal within the meaning of Article 6, paragraph 1, of the Convention. Section 13 of the Disabled Persons (Employment) Act as amended in June 1992 provides for the setting up of an independent Appeals Board which will deal on a national level with all appeals brought against the decisions taken by the Disabled Persons Board in first instance. The decisions taken by the Appeals Board may be challenged both in the Administrative Court and in the Constitutional Court. Its composition will be that of a joint board, that is a judge acting as president and four lay assessors, of which two put forward by the Federal Chamber of Commerce, one by the Federal Chamber of Workers and Employees and one by an association of disabled persons. The members of the board will be nominated by the Minister of Justice for a period of five years, but which is renewable. The joint composition of the board ensures independence and impartiality and its procedure will comply with the requirements set out in Article 6, paragraph 1, of the Convention.
	
	24
	81
	29. 

	Bulut
	A-
Austria
	LEG

DIS
	Court
	17358
	1997-500
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (EQUALITY OF ARMS):
The judgment of the European Court of Human Rights was transmitted to the authorities concerned.  Article 35, paragraph 2, of the Code of Criminal Procedure, which was at the origin of the violation found, has been modified as a result of the entry into force on 1 March 1997 of Act No. 762 of 30 December 1996. According to the new wording of this Article, the communication of the observations submitted by the public prosecutor in response to the accused's appeal for setting aside (Nichtigkeitsbeschwerden) may be dispensed with only if the prosecutor takes a position in favour of the accused or if the tribunal allows his or her appeal in full.
	
	12
	76
	30. 

	K.
	A-
Austria
	LEG
	Court
	16002
	1993-042
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO SILENCE):

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND:

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (FRIENDLY SETTLEMENT):
The bill to amend the Code of Criminal Procedure, which was pending before Parliament at the time of the Court's judgment and to which the Court referred, inter alia, in paragraph 15 of its judgment, has been adopted in July 1993 (Strafprozeßänderungsgesetz 1993, Bundesgesetzblatt No. 526 of 30 July 1993).Article 19 of this law provides inter alia:"19. Article 152 shall read as follows:"Article 152 (1) The following shall be exempted from the obligation to testify:1. Persons who, through their statements, would expose themselves to the risk of criminal prosecution, or who run the risk of incriminating themselves, in connection with criminal proceedings brought against them, even when they have already been convicted; [...]".

This provision will enter into force on 1 January 1994 (article IV (1) of the law).
	
	7
	49
	31. 

	Ilhan
	A-
Austria
	LEG

PUB
	CM
	22961
	2000-002
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The violation of the European Convention on Human Rights in this case originated in Section 478, paragraph 3, of the Code of Criminal Procedure which provided that if an accused person, having lodged an objection (Einspruch) to a judgment delivered in absentia refrained from appearing in person before the court, his objection was considered void and the first judgment delivered in absentia became final. The absent accused had therefore no possibility to be defended by counsel before the court hearing the objection.

Following the Committee of Ministers’ decision finding a violation of Article 6 of the Convention, the Austrian authorities undertook a legal reform of the above-mentioned provision. The law abolishing the last sentence of paragraph 3 of Section 478 of the Code of Criminal Procedure entered into force on 10 April 1999 after its publication in the Austrian Federal Law Gazette (BGBl. I No. 55/1999).

The government considers that since an accused in the applicant’s position can henceforth at least present his or her defence at the hearing through counsel, there is no longer any risk of new similar violations of the Convention.
	26/12/1999
	26/12/1999
	26/12/2000
	32. 

	Deixler
	A-
Austria
	LEG
	Court
	17798
	1999-247
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

Following the facts at the origin of Deixler case, Section 34, paragraph 1(a) of the Barristers Act (Federal Law Gazette No. 474/1990) was amended to the effect that it now contains an explicit provision that final dismissal of a bankruptcy petition for lack of cost-covering assets is a further legal ground for the expiry of the right to exercise the profession of a barrister. The previous text did not cover such a situation and "disputes" could arise. Today, striking somebody's name off the roll of barristers is a mere consequence of a judicial decision concerning the opening of bankruptcy proceedings and no "disputes" can arise any more at this stage.

In addition, the report of the European Commission of Human Rights, as well as the Committee of Ministers' decisions adopted in the present case, have been transmitted to the authorities directly concerned in order to point out their obligations under the Convention.

With reference to the sum of 172 000 Austrian schillings awarded as just satisfaction (162 000 Austrian schillings for non-pecuniary damage and 10 000 Austrian schillings for costs and expenses), the accounts department of the Vienna Regional Court (Oberlandesgericht Wien) notified the applicant, on 14 August 1998, that it had set off the amount of just satisfaction against the State's tax claims. The setting off has been carried out in conformity with Austrian Law (Section 71, paragraph 5 of the Federal budget Law; section 50 of the Federal budget ordinance; Section 1438 of the civil code). In the circumstances of the case, there is no link between the State's claims and the violations found.

The Government of Austria is of the opinion that the measures adopted prevent violations similar to those found in this case and that, therefore, Austria has complied with its obligations under Article 32 of the Convention.
	
	
	
	33. 

	B.
	A-
Austria
	LEG

EXE
	Court
	11968
	1990-041
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

ART 05 §3 LENGTH OF DETENTION ON REMAND (ALSO LAWFULNESS) :

Under the new Article 91 of the Act of organisation of the Courts, which article came into force on 1 January 1990, where a court delays taking procedural steps such as drawing up a judgment, the parties may request the higher court to prescribe a time-limit for the taking of such procedural steps.
If the court takes the procedural steps in question within four weeks, the request is considered to be withdrawn, unless the requesting party decides otherwise. The higher court which has to decide on such a request for the setting of a time-limit must decide without delay. The Government of Austria will also inform the courts and the prosecutors' offices by means of a circular that an increasing number of applications directed against Austria concern the alleged violation of Article 6, paragraph 1, of the Convention, with regard to the excessive length of civil as well as criminal proceedings and that Austria has been sentenced on several occasions to the payment of high damages. This circular will make reference to the constant case‑law of the Strasbourg organs and request the taking of the necessary measures with a view to deciding civil and criminal cases speedily.
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	59
	34. 

	Linsbod
	A-
Austria
	LEG
	CM
	17588
	1998-059
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS:
On 1 September 1997, Article 39 paragraph 2 (6) of the Amended Administrative Court Act No. 88 of 13 August 1997 entered into force. The amended Article reads as follows:
    "Notwithstanding a party's application...., the Administrative Court may decide not to hold a hearing where:
    (...)
    (6)    it is apparent to the Court from the pleadings of the parties to the proceedings before it and from the files relating to the earlier administrative proceedings, that an oral hearing is not likely to clarify the case further and when this will not be contrary to Article 6 of Convention".
    Furthermore the Commission's report has been translated and published in the Newsletter "Österreichisches Institut für Menschenrechte" No. 1995/2 pages 87 to 89.
    The Government of Austria is of the opinion that the measures adopted will prevent new violations similar to the one found in this case and that therefore, Austria has complied with its obligations under Article 32 of the Convention.
	06/09/94
	
	
	35. 

	Linsbod
	A-
Austria
	LEG
	Court
	17588
	1998-059
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

     On 1 September 1997, Article 39 paragraph 2 (6) of the Amended Administrative Court Act No. 88 of 13 August 1997 entered into force. The amended Article reads as follows:

     "Notwithstanding a party’s application...., the Administrative Court may decide not to hold a hearing where:

     (...)

     (6) it is apparent to the Court from the pleadings of the parties to the  proceedings before it and from the files relating to the earlier administrative  proceedings, that an oral hearing is not likely to clarify the case further and  when this will not be contrary to Article 6 of Convention".

     Furthermore the Commission’s report has been translated and published in the Newsletter Österreichisches Institut für Menschenrechte No. 1995/2 pages 87 to 89.

     The Government of Austria is of the opinion that the measures adopted will prevent new violations similar to the one found in this case and that therefore, Austria has complied with its obligations under Article 32 of the Convention.


	
	
	
	36. 

	Beer Marie-Luise
	A-
Austria
	LEG
	CM
	23962
	2001-081
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

The Government recalls that the Tyrolean Real Property Transaction Act, which was in force at the time of the facts of the present case, lacked precision with regard to the necessity of holding a public hearing in proceedings before the real property transactions authorities (Grundverkehrskommission). Consequently, these authorities were following the general practice of the administrative authorities under Section 40 of the General Administrative Procedure Act, according to which a hearing is not held in public, unless the law provides otherwise.

Following the finding of the violation of Article 6 in the present case, an amendment of the Tyrolean Real Property Transaction Act adopted. This amendment, which entered into force on 31 December 1999, introduced into the aforementioned law the following new provision:

"The Real Property Transaction Authority shall hold a public hearing if the appeal is not referred back or if it appears already from the file that the appealed decision must be quashed. A hearing does not take place if all parties explicitly renounce it. A hearing may furthermore be omitted in a case in which the appeal is allowed, if it is not contrary to the request of another party or if the rights of third parties are not affected" (new Article 28, paragraph 2).

This new provision, which sets down the principle of a public hearing before the real property transactions authorities, constitutes henceforth a lex specialis to Section 40 of the General Administrative Procedure Act.

The Government notes that this problem does not arise in the other Länder.
	
	
	
	37. 

	Stallinger et Kuso
	A-
Austria
	LEG
	Court
	14696


	1997-405
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

An amendment to Section 39, paragraph 2 (z, 6) of the Administrative Court Act (BGBI. 1 Nr. 88/1997) entered into force on 1st September 1997. The relevant parts of the Section henceforth read: "Notwithstanding a party's application, the Administrative Court may decide not to hold a hearing where ... 6. it is apparent to the Court from the pleadings of the parties to the proceedings before it and from the files relating to the earlier administrative proceedings that an oral hearing is not likely to clarify the case further and when this will not be contrary to Article 6 paragraph 1 of the Convention." The Government of Austria is of the opinion that, taking into account the status of the Convention and the case-law of the Court of Human Rigths in Austrian law, the Administrative Court will not fail to adapt its practice to the Court's judgments.
	
	5
	106
	38. 

	M.S.
	A-
Austria
	LEG
	CM
	22048
	1997-337
	ART 08 CORRESPONDENCE OF PRISONER:
When the case was pending before the Commission, on 1 January 1994 the domestic rules on prisoner's correspondence had already been amended so as to provide for a right to correspond unless there are specified reasons to the contrary (see, inter alia, the report of the Commission, paragraph 35). Section 86 of the “Execution of Sentences Act” now provides:

“(1) Subject to the provisions of this Act, prisoners are allowed to be visited by and have written correspondence with and telephone calls from other persons and agencies... (2) However, written correspondence, telephone calls and visits shall be denied if there is reason to fear that the security and order of the institution will be endangered or that they will have a negative influence on the prisoner...”.In addition, the Government of Austria ensured the dissemination of the Commission's report to the authorities concerned in order to prevent the repetition of the violation found in the present case.
	
	0
	11
	39. 

	Informationsverein Lentia
	A-
Austria
	LEG
	Court
	13914
	1998-142
	ART 10 FREEDOM OF EXPRESSION (RIGHT BROADCAST TELEVISION AND RADIO):

Following the judgment of the European Court of Human Rights in the present case a number of legislative and other measures have been adopted in Austria.

The Government of Austria considers that the liberalisation, described below, of regional and local radio broadcasting and of cable and satellite broadcasting satisfies the requirements of Article 53 of the Convention in that it prevents new foreseeable violations of Article 10 of the Convention.

The Government points out that national terrestrial television and radio remain monopolies entrusted to the Austrian Broadcasting Company (Österreichischer Rundfunk, the ÖRF). It  considers, however, that the above-mentioned liberalisation, and in particular that concerning cable and satellite broadcasting which may result in nation-wide coverage, limits in important ways the consequences, as far as freedom of expression is concerned, of the maintenance of the ÖRF’s terrestrial monopoly on the national level.

The Government considers that the Court’s judgment does not contain any elements to indicate that the maintenance of the ÖRF’s limited monopoly would be in violation of the Convention. Nevertheless, the Austrian authorities are currently studying the possibility of further liberalisation measures in order to ensure even greater freedom of expression.

Regional and local radio: On 1 January 1994, shortly after the Court´s judgment of 24 November 1993, new legislation liberalising local and regional sound radio, the Regional  Broadcasting Law (Regionalradiogesetz, BGBl 506/1993) entered into force.

Under Article 2, paragraph 1, of the new law, the Federal Minister for Economic Affairs and Transport should, in agreement with the General Purposes Committee of the National Assembly (Hauptausschuss des Nationalrates), allocate terrestrial sound radio broadcasting capacities to the ÖRF and to other radio stations. In making the above allocation, the Minister should, by virtue of paragraph 2, ensure that there is no impediment to the ÖRF’s performance of its statutory tasks in the field of sound radio broadcasts, that radio stations are able to reach the widest possible audience within any one Land; and that attention is paid to the needs of local sound radio. The frequencies and broadcasting facilities available should, under paragraph 3, thereafter be assigned by the Minister for use by radio stations under individual licences. In urgent cases, the telecommunications authorities (Fernmeldebehörde) could, under paragraph 5, make temporary exceptions from the frequency allocation plan.

However, on 27 September 1995, the above paragraphs of Article 2 were annulled with immediate effect by the Austrian Constitutional Court as the conditions for their application were not indicated with sufficient precision to satisfy the requirements of the principle of legality. The Constitutional Court stated that it followed that the frequency allocation plan based on these provisions was also void and that there was no longer any legal basis on which operating licences could be granted to radio stations, so that a situation incompatible with the Convention had been brought into being.

An amendment to the Regional Broadcasting Law (BGB I Nr 41/1997) was issued on 24 April 1997 and entered into force on 1 May 1997. A new frequency allocation plan was appended.

Under the new Act, the right of the ÖRF to broadcast nation-wide has been limited to a maximum of 4 programmes, one of which shall nevertheless continue to have a regional character and be produced in the Länderstudios.

The issue of licences for private broadcasting is entrusted to a new authority within the Federal Chancellery (Bundeskanzleramt), the Regional Radio and Cable Authority (Regionalradio – und Kabelrundfunkbehörde), composed of twelve members, one judge and eleven nominated notably by the major political parties (six), the Landeshauptmännerkonferenz (three) and the associations of cities (one) and municipalities (one). In performing their duties the members may not receive any orders or instructions.

The Regional Radio and Cable Authority may issue one regional broadcasting licence for each Land to private broadcasters. For the Vienna region, two such regional licences are allowed. In this context it shall ensure that the regional programmes cover at least 70% of the population in a Land.

In addition, the Regional Radio and Cable Authority is empowered to issue licences for private broadcasting at the local level in accordance with the demand. In deciding whether or not to issue a licence, the Authority shall avoid the duplication of services provided. Local radios should not cover areas of more than 150 000 inhabitants.

Licences are issued after consultations with the Government of the Land or Länder concerned. They are valid for a period of 7 years and may only be granted to Austrian physical or legal persons domiciled in the country. In the case of legal persons, foreigners are allowed to hold shares to a maximum of 25 percent. Nationals of the member States of the European Economic Area agreement enjoy the same rights as Austrian nationals. The first set of licences should be issued within four months after the entry into force of the new law.

As under the 1993 Act, private broadcasters may either set up their own transmitters or,  upon payment of a proportionate fee, avail themselves of the facilities of the ÖRF.

The contents of regional and local radioprogrammes must respect the principles of objectivity and diversity of opinion. They must also respect the dignity and fundamental rights of others: in particular they may not incite to hatred on the basis of race, religion, ethnic origin or nationality. Advertising and sponsoring are authorised within certain limits.

Cable transmission

The Broadcasting regulations (Rundfunkverordnung, “RVO” below) have also been liberalised in several steps.

Before 1993, private cable operators only had the right to the passive retransmission of programmes, i.e. only a right to immediately retransmit  programmes captured, without any changes or amendments whatsoever. A further right to transmit cable text was introduced through the RVO-Novelle BGBl 507/1993 (introducing a new Abschnitt VI a to the RVO).

A judgment of the Austrian Constitutional Court of 27 September 1995 declared the cable regulations contained in the RVO (Articles 20, paragraph 1, 24a and 24b, paragraph 2) unconstitutional to the extent that they only gave private cable operators the right to transmit cable text and to passively retransmit  programmes.  The Constitutional Court stated, however, that the unconstitutionality of the provisions concerned would only take effect as from 31 July 1996. It indicated that this time-limit was shorter than usual as the impugned situation was also in violation of the Convention and had been known to the legislature since the European Court’s judgment in the Informationsverein Lentia and others case.

The nine applicants in the constitutional proceedings were granted the right to active retransmission as from 27 September 1995.

Cable and satellite broadcasting: Following the Constitutional Court’s last-mentioned judgment, the Cable and Satellite Broadcasting Act (Kabel – und Satelliten – Rundfunkgesetz, BGB I Nr. 42/1997) was enacted on 24 April 1997 and entered into force on 1 July 1997.

Satellite broadcasting, including the retransmission of cable programmes over satellite, may, under the new Act, take place with the authorisation of the competent Regional Radio and Cable Broadcasting Authority (Regionalradio – und Kabelrundfunkbehörde).

Cable broadcasting may take place if notice of the activity is given to the competent regional broadcasting authority and to the Länder and regions (Gemeinde) concerned, one week before it begins.

Licences may only be granted to private Austrian physical or legal persons domiciled in the country (for example public bodies, with the exception of churches and religious communities, political parties, the ÖRF and foreigners are excluded). In the case of legal persons, foreigners are allowed to hold shares of a maximum of 49 percent. Nationals of the member States of the European Economic Area agreement enjoy, however, the same rights as Austrian nationals. The possibilities of persons engaged in the media (e.g. a newspaper) to obtain licences are subject to special regulations.

Licences are granted to all applicants who meet the formal requirements above-mentioned and who can give reasonable assurances that they will meet the quality requirements listed in the next paragraph. Licences are valid for a period of 7 years.

The programmes broadcasted must respect principles of objectivity and diversity of opinion and should adequately represent the public, cultural and economic life in the area covered and allow important groups and organisations the possibility of presenting their positions. They must also respect the dignity and fundamental rights of others, in particular they may not incite to hatred on the basis of race, religion, ethnic origin or nationality. Special protection should also be accorded to young persons. Advertising, sponsorship and teleshopping are authorised within certain limits. 

Judicial control: Judicial control of decisions taken under the Regional Radio Broadcasting Act and the Cable and Satellite Broadcasting Act is exercised by a Commission of seventeen members, nine of whom should be judges. The procedure follows that laid down in the Administrative Procedure Act (Verwaltungsverfahrensgesetz) 1991 and, in case of administrative sanctions, that laid down in the Administrative Sanctions Act (Verwaltungsstrafgesetz).
	
	41
	120
	40. 

	Herczeg-falvy
	A-
Austria
	LEG

PUB
	Court
	10533
	1994-048
	ART 10 RIGHT TO INFORMATION (IN PSYCHIATRIC HOSPITAL):

ART 08 CORRESPONDENCE OF PERSONS HELD IN PSYCHIATRIC HOSPITAL:

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM MENTAL HOSPITAL:

The judgment of the Court has been transmitted by the Government to the domestic courts concerned and the Government is of the opinion that these will not fail to respect, in the light of the status of the Convention and of the jurisprudence of the Convention organs in Austrian law, their obligation to respect Article 5, paragraph 4, of the Convention by taking a decision within the time-limit set out under Article 25, paragraph 3, of the Criminal Code.


As to the violations of Articles 8 and 10 of the Convention found by the Court, the following measures are of relevance:


Article 51, paragraph 1, of the Hospitals Act (Krankenanstaltengesetz) has been deleted (BGBl 157/1990) and replaced with more precise provisions. 


Article 34 of the Act on the Placement of the Mentally Ill (Unterbringungsgesetz) provides (BGBl Nr. 155/1990) that as from 1 January 1991 the correspondence between the patient and his counsel may no longer be hindered and that the patient's right to correspond with other persons may only be limited to the extent necessary to protect the patient's health. As from 1 January 1994 these provisions apply also to convicted persons placed in mental hospitals in accordance with a new Article 167.a in the Law on the Enforcement of Sentences (Strafvollzugsgesetz - BGBl Nr. 799/1993). The new Article 167.a also provides that persons serving their sentences in mental hospitals may see their contacts with the outside world restricted only to the extent that such contacts would create a risk that the person concerned would commit new crimes. As of 1 January 1994 Article 58 of the Law on the Enforcement of Sentences (BGBl Nr. 799/1993) provides that the detainees should have access to, inter alia, reading material and to television and radio.
	
	15
	181
	41. 

	Inze
	A-
Austria
	LEG
	Court
	8965
	1990-021
	ART 14 DISCRIMINATION BASED ON BIRTH + P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:
The Carinthian Hereditary Farms Act of 1903 whose Section 7.2 provided inter alia that legitimate children shall always take precedence over illegitimate children when determining the principal heir has been replaced by the Carinthian Hereditary Farms Act 1990, which was adopted on 13 December 1989 and came into force on 1 January 1990. According to the provisions of this Act and in particular Section 6.1.4 and Section 6.2.2 thereof, the attribution of a hereditary farm shall take place henceforth according to objective criteria such as training for running farms, the fact of having been brought up on the particular property, the degree of relationship to the de cuius or the ability of the heirs to run the farm, and not on criteria such as birth in or out of wedlock.
	
	38
	138
	42. 

	Erkner et Hofauer
	A-
Austria
	LEG
	Court
	9616
	1994-022
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:
The Agricultural Proceedings Act (Agrarverfahrensgesetz 1950) has been amended (BGBl Nr. 901/1993) in order to adapt it to recent developments in administrative law, in particular under the General Administrative Procedure Act (Allgemeines Verwaltungsverfahrensgesetz 1950); the new act streamlines the procedure and provides among other things for a public hearing in agricultural proceedings.Changes have also been introduced in the Federal Agricultural Authorities Act (Agrarbehördengesetz 1950 - BGBl Nr. 902/1993). According to the new legislation questions regarding compensation under the Federal Agricultural Land Planning (General Principles) Act (Flurverfassungs-Grundsatzgesetz 1951) are henceforth to be decided by the Provincial Land Reform Board (Landesagrarsenat) at first instance, with a right to appeal to the Supreme Land Reform Board (Oberster Agrarsenat).An amendment to the Federal Agricultural Land Planning (General Principles) Act (BGBl Nr. 903/1993) introduces a general right to compensation in land consolidation cases (Article 10 of the act). According to the new provision, compensation may be accorded in all cases of unlawful redistribution of land. Claims can be filed within one month from the entry into force of the decision confirming the consolidation plan (Zusammenlegungsplan). The compensation in principle is calculated by comparing the yield of the ceded property with that of the property unlawfully given and is to be paid by those other property owners who bear the costs of the responsible Agricultural Authority (Agrarbehörde).

The last three reforms entered into force on 1 January 1994.
	
	80
	177
	43. 

	Pataki & Dunshirn
	A-
Austria
	LEG
	CM
	596
	1963-002
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

Whereas by an Act entitled “Federal Law of éèth March 1963 on the reopening of appeal proceedings in criminal cases” (Bundesgesetz vom 27 März 1963 über die Erneuerung von Berufungsverfahren in Strafsachen, BGBl, Nr/ 66/1963), the Austrian legislation has been amended in such a zay as to make available a new means of access to the courts, which will ow permit the applicants, MM. Pataki and Dunshirn, to have their cases re-examined by the Aurstrian Courts in accordance with the new ??? of section 294, paragraph (3) of the Code of Criminal Procedure.
	28/03/63
	
	
	44. 

	Ciftci
	A-
Austria
	PUB

DIS
	CM
	24375
	2001-002
	ART 08 FAMILY LIFE (EXPULSION):

In order to prevent the repetition of the violation found in the present case, copies of the Commission’s report have been sent by the Federal Chancellery to the authorities concerned so that, when they have to apply the Aliens Police Act 1997, they will take into account the requirements of Article 8, as elucidated by the present case.

The Federal Chancellery also transmitted the Commission’s report to the Administrative Court (Verwaltungsgerichtshof) and is of the opinion that, given the direct effect given to the Convention and the case-law of the Court in domestic law, the Administrative Court if seized of similar cases to the Ciftci case, would take into account the criterion of the applicants’family life in conformity with the case-law of the Strasbourg organs.
	
	
	
	45. 

	News Verlags GmbH & CoKG
	A-
Austria
	PUB
	Court
	31457
	2001-001
	ART 10 FREEDOM OF EXPRESSION (PRESS):

The judgment of the European Court of Human Rights has been brought to the attention of the public, as well as of the authorities directly concerned, by its publication in German in a number of Austrian legal journals, i.e. the Österreichische Juristenzeitung (ÖJZ 2000/10), the ÖIMR-Newsletter No. 2000/1and ecolex (ecolex 2000, 321).

Given the direct effect given to the European Convention on Human Rights and the Court’s case-law by Austrian courts (see, for instance, the Resolutions adopted in the cases Bönisch, DH (87) 1, Oberschlick, DH (93) 60 and Gaygusuz, DH (98) 372), the Government considers that these measures are sufficient to ensure for the future an interpretation of Section 78 of the Copyright Act in conformity with this judgment, thus avoiding new violations of the same kind.
	
	
	
	46. 

	Hoffmann
	A-
Austria
	PUB

EXE
	Court
	12875
	1994-044
	ART 14 DISCRIMINATION BASED ON RELIGION + ART 08 FAMILY LIFE:

The Federal Ministry of Justice has brought the judgment of the Court in the Hoffmann case to the attention of the authorities concerned by way of a decree of 23 December 1993, published in Amtsblatt der österreichischen Justizverwaltung (JABl.1994/8). In addition, a summary of the judgment has been published in the Österreichische Juristenzeitung (ÖJZ 1993, p. 853-856). The judgment of the Court has finally been the object of in-depth studies by the Family Law Section of the Association of Austrian Judges (see the Bericht der Fachgruppe Ausserstreit und Familienrecht der österreichischen Richtervereinigung  of 10 March 1994). The government is of the opinion that these measures are sufficient, in the light of the status of the Convention and the jurisprudence of the Convention organs in Austrian law, to prevent the repetition of the violation found by the Court in the Hoffmann case. 
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	82
	47. 

	Windisch
	A-
Austria
	PUB

DIS
	Court
	12489
	1993-061
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

A German translation of the Court's judgment  has been published in the Österreichische Juristen Zeitung 1991, vol. 1, p. 25 and the obligations incumbent on Austria as a result of this judgment have, accordingly, been brought to the attention of the competent Austrian judicial authorities.
	
	0
	55
	48. 

	Millan I Tornes
	AND-

Andorra
	LEG
	Court
	35052
	1999-721
	ART 06 § 1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS:

Entry into force, on 20 May 1999, of the Law modifying the Constitutional Tribunal Rule (published in the Official Gazette of Andorra No. 27). According to article 2 of the above-mentioned law, any person considering that his constitutional right to judicial protection has not been respected, shall lodge an empara remedy directly before the Constitutional Tribunal; furthermore, under paragraph 2 of the transitional provision, in cases where the Public Prosecutor has decided to dismiss the empara remedy, such a remedy can be lodged before the Constitutional Tribunal within fifteen days from the entry into force of this law.
	
	
	
	49. 

	Aerts
	B-
Belgium
	EXE

PUB
	Court
	25357
	2005-24
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (PSYCHIATRIC HOSPITAL):

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (LEGAL AID REQUIRED):

As regards in particular the violation of Article 6, the Aerts judgment of 30 July 98 was immediately brought to the attention of the Principal State Prosecutor at the Cour de Cassation and of the president of the legal aid office of the Cour de Cassation. The legal aid office accordingly amended its practice in September 1998 and the system of legal aid at the the Cour de Cassation was subsequently amended by Parliament in November 1998 (Law No. 98/3417) with a view to placing destitute people or those with insufficient means on an equal footing with people with sufficient means. 

In its inadmissibility decision of 9 July 2002 in the case of Debeffe against Belgium (Application No. 64612/01), the European Court of Human Rights found that the present system offers individuals substantial guarantees against arbitrary decisions. The legal aid office at the Cour de Cassation is presided by a judge of this court, assisted by the court registrar. Except in specific cases in which an application does not meet the conditions of admissibility, a lawyer at the Cour de Cassation, designated by the Chairman of the Court Bar, examines the application and submits a reasoned opinion to the president of the legal aid office. In non-urgent cases, the legal aid office holds a hearing two weeks after receipt of the opinion. The parties to the dispute, who have been informed of the opinion, are invited to attend this hearing. If they attend the hearing, both they and the state prosecutor's office are heard, but they are the last to speak. The legal aid office announces its decision at a public hearing, giving its reasons, often solely by reference to the opinion of the designated lawyer. The opinion is appended to the decision (for detailed information about the new system, see the aforementioned inadmissibility decision.

As regards the excessive waiting times for transferring prisoners with mental disorders, which were at the origin of the violation of Article 5, paragraph 1, in this case, ad hoc measures to increase the number of places available in social protection centres were already being introduced prior to the judgement, in response to the recommendations made by the Committee for the Prevention of Torture and Inhuman or Degrading Treatment (CPT) during its visit in September 1997. In July 1999, the waiting list for transfers to the Tournai social protection centre had already been cleared a year previously; as regards transfers to the Paifve social protection centre, the waiting time was two months at the most and the number of persons waiting to be transferred was between 5 and 10. 

The judgment has also been published in the Revue du droit public et des sciences administratives T3/1998 (September 1998), pages 223 to 250 (with an analysis and comments by De Schutter, O. and Van Drooghenbroeck, S. “Confinement of mentally ill patients, legal aid and human rights budgetary policy: the Aerts judgment and the European Court of Human Rights ) ; in the Journal des Tribunaux - droit européen, 1998, pages 161 to 163 (excerpts from the judgment); and in the Journal des Tribunaux, 1999, page 31 (short summary by  Lambert, P.). 


	30/07/98
	
	
	50. 

	Bernaerts
	B-
Belgium
	JP

LEG
	CM
	15964
	1995-104
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND:

In a judgment of 10 May 1989 the Court of Cassation modified its earlier restrictive case-law under the Act of 20 April 1874 on remand in custody as regards the accused's right of access to the file.  In this judgment the Court of Cassation adopted the view that Article 5, paragraph 4 (art. 5-4), of the Convention requires "proceedings which give the counsel of the remand prisoner the opportunity to inspect the documents relating to the confirmation of the arrest warrant with a view to a first appearance before the chambre de Conseil."  The Act of 20 April 1874 has subsequently been amended by a new Act of 20 July 1990 on remand on custody, which came into force on 1 December 1990.  Article 21, paragraph 3 of this law provides that "the file shall be at the disposal of the accused or his counsel on the last weekday before the appearance at proceedings for the confirmation of the arrest warrant". 
	01/12/93
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	0
	51. 

	De Cubber
	B-
Belgium
	JP
	Court
	9186
	1988-020
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (EARLIER INVOLVMENT): 

As a result of a change in the case-law of the Cour de Cassation of Belgium, which dates from a decision of 23 January 1985 (Lomry and Marchal, Pasicrisie Belge, 1985, I, No. 302) and has subsequently been confirmed in several other decisions, cases such as the one which was the subject of the De Cubber judgment can no longer arise.  The Cour de Cassation has in fact accepted the interpretation of Article 6, paragraph 1, of the Convention given by the European Court of Human Rights in the De Cubber case.
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	52. 

	Pressos Compania Naviera S.A. and Others
	B-
Belgium
	JP
	Court
	17849
	Interim 1999-724
	P1 ART 1 DEPRIVATION OF CLAIMS FOR COMPENSATION:

The Government of Belgium recalls that the European Convention on Human Rights and the judgments of the European Court of Human Rights have a direct effect in Belgian law.  Consequently, following the European Court’s judgment of 20 November 1995 on the merits in the case of Pressos Compania Naviera S.A. and others, the Belgian courts have ceased to apply the 1988 Act which was at the origin of the violation of Article 1 of Protocol No. 1 found in the present case.  The Belgian Government has provided the Court and the Committee of Ministers with several examples attesting to this reversal in case-law (judgment of the Antwerp Commercial Court of 6 June 1996, judgment of the Ghent Court of Appeal of 31 October 1996).

On 10 May 1996, the government also approved a bill, amending Section 3 bis of the Act of 3 November 1967 on the piloting of sea-going vessels, amended by the Act of 30 August 1988.  This bill sought to delete the reference to the retrospective exemption from pilots’ liability provided for under the Act of 30 August 1988 (Section 2.1 of the bill) and to introduce a new system of limited liability for maritime claims prior to the entry into force of this Act.  The new system provided for the possibility of the liability of the officer held responsible to be limited to 500 000 Belgian francs for each incident causing damage (Section 2.2 of the bill).

In its opinion (L. 25 534/9) on the bill delivered on 14 July 1997, the general assembly of the Conseil d’Etat nevertheless stated that in the light of the case-law of the European Court (in particular the Stran Greek Refineries and Stratis Andreadis judgment of 9 December 1994 and the Pressos Compania Naviera S.A. and others judgment (Article 50) of 3 July 1997), Section 2.2 of the bill was seriously “exposed to the risk of being contrary to Article 6 of the Convention” insofar as a limitation of liability applied with retrospective effect was intended “to have a direct influence on the settlement of disputes currently before the courts.”  The Conseil d’Etat consequently concluded that that the “bill, therefore, needed to be reviewed in its entirety”.

Following this negative opinion from the Conseil d’Etat, the government looked anew at the bill in question in order to bring it into line with the Convention as interpreted by the European Court.  The government expects this work to result in a new bill in 1999 and anticipated that it could be passed by Parliament by the end of the year 2000.

In the light of the above, the Government of Belgium believes that, in view of the direct effect attributed by the Belgian courts to the case-law of the European Court, Belgium has taken the initial steps necessary to comply with its obligation under Article 53 of the Convention.  As it is necessary to reform current legislation on the piloting of sea-going ships in order to resolve completely the problems raised by the European Court’s judgments in this case, the government proposes that the Committee of Ministers resume consideration of the execution of these judgments once a new legislative Act has been passed or, at the latest, at one of its meetings in the autumn of 2000.
	20/11/95
	
	
	53. 

	Bouamar
	B-
Belgium
	LEG

EXE

PRACT
	Court
	9106
	1995-016
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (DETENTION ON REMAND):

The Government of Belgium considers that the measures contained in the Act of 2 February 1994 ("the 1994 Act"), which entered into force on 27 September 1994, together with the development of an appropriate infrastructure capable of taking care of severely disturbed young persons, are apt to prevent the repetition of the violations of Article 5 found by the Court. According to Section 18 of the 1994 Act, which amends Section 53 of the Children's and Young Persons' Welfare Act of 1965 ("the 1965 Act"), the juvenile court may henceforth not place a young person in remand prison more than once in the course of the same procedure. The maximum period for this provisional detention is kept at fifteen days. Under Section 18, the application of this measure is, however, limited to persons who are suspected of having committed an offence punishable by a term of one year's imprisonment or by a more severe sanction according to the Penal Code or the subsidiary legislation, and on condition that the persons concerned have reached at least the age of fourteen at the time of the event. Article 53 of the 1965 Act has in addition been partially abolished by the ordinance of the Flemish Community of 28 March 1990 and by the ordinance of the French Community of 4 March 1991. Thus, it is no longer possible to order detention in a remand prison in cases which fall within the communities' competence, that is, in cases where the young person has not committed an act qualified as an offence. The abrogation of this possibility of placement on the federal level is, however, also foreseen. Section 19 of the 1994 Act provides that the date shall be fixed by Royal Decree. As far as the procedural guarantees in case of placement in remand prison by virtue of Section 53 of the 1965 Act are concerned, the 1994 Act has introduced the following changes. According to Section 16 the interested person is entitled to the assistance of a lawyer whenever heard by the juvenile court. Section 21 provides that when a person under 18 years, party to the proceedings, does not have a lawyer, a lawyer is appointed ex officio and Section 22 specifies that the parties and their lawyer shall have a right to consult the case-file, inter alia, when the public prosecutor requests placement in remand prison pursuant to Section 53 of the 1965 Act. Section 18 provides that an appeal against a decision to place a person in remand prison has to be lodged within forty-eight hours and that the juvenile chamber of the appeal court has to render its decision within five working days from the lodging of the appeal. As to the development of the infrastructure, six institutions have today closed sections reserved for highly disturbed young people, three in the Flemish speaking region and three in the French speaking region, offering a total of over a hundred places. 
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	54. 

	Pauwels
	B-
Belgium
	LEG

EXE
	Court
	10208
	2001-067 Interim

1996-676
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL (MILITARY SERVICE):

The broad legislative reform regarding the armed forces, necessarily including a provision ensuring the conformity of Belgian legislation with the requirements of impartiality in military criminal proceedings, resulting from this case, is still on the Agenda, but has not yet been completed. The Government of Belgium, while undertaking to communicate to the Committee of Ministers a copy of the law immediately after its adoption, considers, for the reasons specified below, that it is not necessary to wait for the adoption of this Bill to close the Pauwels case.

The Government of Belgium recalls first that measures have already been adopted in order to prevent the repetition of the violation found in the current case, by way of internal circulars dated 29 March 1983, 11 March 1985 and 28 October 1991. These circulars prevent a military magistrate who has exercised investigative functions from exercising prosecuting functions in the same case.

Since the last circular of 28 October 1991, neither the Belgian courts nor the European Court of Human Rights have had to examine cases regarding the combination of investigation and prosecution functions by a military judge in the same case.

Furthermore, the Government of Belgium is of the opinion that, given the direct effect given to the Convention and the case-law of the European Court in domestic law (see for example the recent judgment of the Cour de cassation of 16 March 1999 following the judgment of the European Court in the case of Van Geyseghem of 21 January 1999), should a case regarding the combination of investigation and prosecution functions be referred to the Belgian courts, the courts would not fail to apply the case-law of the European Court in the Pauwels case.
	
	
	
	55. 

	Pauwels
	B-
Belgium
	LEG

EXE
	Court
	10208
	Interim

1996-676
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL (MILITARY SERVICE):

Measures had already been adopted by way of internal circulars dated 29 March 1983, 11 March 1985 and 28 October 1991. These circulars prevent a military magistrate who has had investigative functions from exercising a prosecuting function in the same case. Furthermore, considering the withdrawal of the Belgian forces stationed in Germany, the increase in numbers of sorties by Belgian troops abroad, the demilitarisation of the “Gendarmerie” and the reorganisation of the jurisdiction of the military tribunals, a more general Bill including a reform of the military tribunals has been demed necessary. This Bill has been approved by the Counsel of Ministers and has been examined by the “Conseil d’Etat” which gave its opinion on 3 July 1996 in which it refers to several cases, in particular the Pauwels case, and invites the Government to modify certain provisions which are not demed to be in compliance with the European Convention of Human Rights.Committee of Ministers should resume consideration of this case within two years, as soon as the draft Bill is definitively adopted.
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	Lamy
	B-
Belgium
	LEG
	Court
	10444
	1991-008
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND (FRIENDLY SETTLEMENT): 

According to Article 18, paragraph 2, of the new Act on detention on remand of 20 July 1990, published on 14 August 1990, the accused will receive, when the arrest warrant is being notified to him, a copy of his first interview with the investigating judge and of the other documents provided for in Article 16, paragraph 7, of the Act. Furthermore, when the Chambre du Conseil, after expiration of the arrest warrant, is called upon under Article 21 to decide on the further remand in custody, Article 21, paragraph 3, provides that the file is placed at the disposal of the accused and of his lawyer during the last working day preceding his appearance before the Chambre du Conseil.
	
	15
	85
	57. 

	Vagabondages
	B-
Belgium
	LEG
	Court
	2832
	1972-002
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:
The Committee of Ministers was informed by the Permanent Representative of Belgium that a law was enacted in Belgium on 6 August 1971 amending the Vagrancy Act of 27 November 1891 and that this new law, which came into force on 4 September 1971, gave to persons detained for vagrancy a right of appeal to a court of law.  By a transitional provision, this remedy was also made available to persons being detained at the time when the new law entered into force.
	18/06/71
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	58. 

	Van Droogen-broeck
	B-
Belgium
	LEG
	Court
	7906
	1990-031
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON (AT THE GOVERNMENT’S DISCRETION):
An Act promulgated on 17 July 1990 and published on 9 August 1990 amended Articles 25 and 26 of the Social Protection in respect of Mental Defectives and Habitual Offenders Act of 1 July 1964. According to Article 25 ter of the Act of 17 July 1990, a recidivist or an habitual offender placed at the Government's disposal and detained by virtue of a reasoned decision of the Minister of Justice can appeal against the decision before the Chambre du Conseil of the Court which has decided his placement at the Government's disposal. The Chambre du Conseil  verifies wether the minister’s decision is lawful and orders the release of the person concerned if it is so. Under Article 25 quater, after one year of deprivation of liberty ordered by the minister according to Article 25 bis, the recidivist or habitual offender may apply to the Minister of Justice in order to request his release. This request may be renewed every year. The decision of the minister to refuse the request can be appealled against before a court following the procedure provided for in article 25 ter of the Act. According to Article 26 of the Act of 17 July 1990, recidivists or habitual offenders placed at the Government's disposal may request the King's Prosecutor to put an end to the effects of that decision. Such a request may be brought three or five timeyears after the end of the penalty and may be renewed every three or five years thereafter. This request is examined by the Chambre du Conseil whose decision may be appealed against before the Chambre des mises en accusation following the provisions of Article 26 bis of the Act of 17 July 1990.
	
	96
	159
	59. 

	Deweer
	B-
Belgium
	LEG
	Court
	6903
	1983-016
	ART 06 §1 ACCESS TO COURT “CRIMINAL” CHARGE: 

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS: 

Article 11 of the law of 22 January 1945 on economic regulations has been amended by a law of 6 July 1983 and published in the Moniteur belge of 27 July 1983, page 9695.
	
	40
	101
	60. 

	H.
	B-
Belgium
	LEG
	Court
	8950
	1993-019
	ART 06 §1 FAIRNESS OF “CIVIL” (DISCIPLINARY) PROCEEDINGS:

An act of 19 November 1992, published on 18 December 1992, amended sections 432, 433, 459, 465, 471 and 476 of the Judicial Code and inserted a section 469 bis in the said Code.It appears from section 6 of this act, amending section 471 of the Judicial Code, that henceforth the refusal to restore a disbarred avocat to the roll will have to be reasoned. The new section 469 bis of the Judicial Code provides that appeal shall lie against the decisions of the Conseil de l'Ordre concerning, inter alia, refusal to restoration to the roll after disbarment.Finally, section 4 of the act, which completes section 465 of the Judicial Code, provides that the Conseil de l'Ordre, sitting in disciplinary or as in disciplinary matters, will deal with the case at a public hearing, unless the accused avocat or the person requesting admission or restoration to the roll asks for the hearing to be held in camera. Under section 7 of the act, section 476 of the Judicial Code is replaced by a provision according to which oral hearings before the Disciplinary Appeal Board will take place under the same conditions as before the Conseil de l'Ordre.
	
	59
	152
	61. 

	De Moor
	B-
Belgium
	LEG
	Court
	16997
	1994-080
	ART 06 §1 FAIRNESS OF “CIVIL” (DISCIPLINARY) PROCEEDINGS:

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

The Act of 19 November 1992 has amended Article 432 of the Judicial Code by requiring that any rejection of an application for enrolment on the role of advocats has to state reasons; furthermore, according to the new Article 469bis an appeal lies from such a decision to the Disciplinary Appeals Board, without prejudice to the right to file an appeal on points of law with the Court of Cassation at a later stage. Moreover, Article 467, second paragraph, provides henceforth for public hearings before the Bar Council in disciplinary matters.
	
	0
	28
	62. 

	Van Orshoven
	B-
Belgium
	LEG

JP
	Court
	20122
	Interim 1998-133
	ART 06 §1 FAIRNESS OF “CIVIL” (DISCIPLINARY) PROCEEDINGS:

Interim measures have already been taken in order to prevent the repetition of the violation found in the cases in question, while awaiting the outcome of the reform of the Code of Judicial Procedure which is under way. According to the new practice of the Cour de cassation, applicants may respond to submissions or opinions of the Advocate General, who no longer participates in the deliberations. This new practice applies to all kind of proceedings. In criminal proceedings this measure was taken immediately after the European Court of Human Rights rendered its judgment in the case of Borgers. This measure was taken, in civil proceedings, immediately after the European Court rendered its judgment in the case of Vermeulen and, in disciplinary proceedings, immediately after the European Court rendered its judgment in the case of Van Orshoven.
	
	0
	63
	63. 

	Muylder-

mans
	B-
Belgium
	LEG
	Court
	12217
	1996-018
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE COURT OF AUDIT:

P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS;(FRIENDLY SETTLEMENT):

Adoption of the Act of 3 April 1995 (Act modifying the 1846 Act on the organisation of the Audit Court and the laws on the keeping of public accounts, coordinated on 17 July 1991), which entered into force on 1 September 1995.  The new Act provides for a real contradictory and public procedure before the Court of Audit, including the right for the person concerned to appear in person before the Court, if she so desires with the assistance of a lawyer. (Sections 5 and 6). The possibilities of excluding the public from the proceedings are the same as those referred to in Article 6, paragraph 1, of the Convention (Section 6). The new act also provides that the judgments of the Court of Audit should be motivated and rendered at a public hearing (Section 9). The parties have a right to lodge an appeal against the judgment to the Court of Cassation on the ground of unlawfulness or procedural error, either where the error goes to the substance of the dispute, or where nullity is prescribed as a sanction (idem).
	
	46
	140
	64. 

	Coëme
	B-
Belgium
	LEG

PUB
DIS
	Cour
	32492
	2001-164
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

Whereas during the examination of the case by the Committee of Ministers, the government of the respondent state recalled that, after the facts of the present case and before the Court had delivered its judgment, the legislation had been modified (see §§ 68 and 69, page 30 of the judgment) and that there is no risk of repetition of the violations found; 
Whereas the government of the respondent state indicated that the Court’s judgment in French, as well as a translation in Dutch and in German had been published on the Internet site of the Belgian Ministry of Justice (http : //www.just.fgov.be) and sent out to the authorities directly concerned.
	22/06/00
	
	
	65. 

	Borgers
	B-
Belgium
	LEG

EXE
	Court
	12005
	2001-108
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 05 §4 ABSENCE OF JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

The Government of Belgium points out that, immediately after the European Court of Human Rights had given judgment in the Borgers case, the Cour de Cassation provisionally introduced a new practice whereby applicants may reply to the opinion of the representative of the prosecutor’s office, and the latter no longer takes part in the deliberations. This measure was also applied, in civil proceedings, immediately after the issue of the European Court’s judgment in the Vermeulen case, and, in disciplinary proceedings, immediately after the issue of the judgment in the Van Orshoven case. 

This practice has now been enshrined in the Judicial Code, to bring Belgian law fully into line with the requirements of the Convention: the Act of 14 November 2000, amending the Judicial Code in respect of the intervention of the Representative of the prosecutor’s office in proceedings before the Cour de Cassation and, in civil cases, the courts deciding on the merits, and amending Articles 420bis and 420ter of the Code of Criminal Procedure was published in the Official Gazette on 19 December 2000, and so came into force on that day. 

First, Article 1107 of the Judicial Code has been amended and now provides that:

“After the report, the representative of the prosecutor’s office shall give his conclusions. The parties shall then be heard. (…)

When the conclusions of the representative of the prosecutor’s office are in writing, the parties may, not later than the hearing and solely in reply to the conclusions of the representative of the prosecutor’s office, submit a memorandum, in which they may not adduce new arguments.

Any party may request at the hearing that the case be held over, so that he can reply orally, or in a memorandum, to the written or oral conclusions of the representative of the prosecutor’s office. The court shall specify the time by which a memorandum must be submitted.”
	30/10/91
	
	
	66. 

	Serrien


	B-
Belgium
	LEG

ADM
	CM
	19008
	1998-061
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The Government of Belgium has taken several important measures aimed at reducing the number of pending cases and preventing further backlogs of pending cases, thus improving effectiveness of Justice. The Law of 3 August 1992, on organisation of the courts, allows in particular litigants to ask the judge to fix by a binding decision, at the beginning of the proceedings, the deadlines for filing their pleadings as well as the date of the hearing. By such provisions, it is hoped that proceedings will take place within a reasonable time. On 29 February 1996, a Joint Declaration of Intent was signed in Brussels by judges, lawyers, registrars, clerks, bailiffs and the Ministry of Justice. This Declaration in particular sets up a systematic consultation among all the different professionals involved in the administration of justice in order to make it work faster. The Law of 6 May 1997, aimed at accelerating proceedings before the Cour de cassation, has allowed the creation of legal secretaries, which prepare work for judges and prosecutors.  This law also provides that the General Assembly of the Cour de cassation establishes and publishes an annual report of activities; examines every year, in September, the progress made with pending cases and reports on this subject to the Ministry of Justice and to the Parliament not later than 15 October; the General Assembly is moreover preparing a four-year plan containing the measures that, without affecting the exercise of its judicial functions, can contribute to reducing the quantity of cases still pending. Finally, the report adopted by the Commission has been circulated to the courts concerned, according to the practice established by the Government of Belgium in similar cases.
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	67. 

	Le Compte et autres
	B-
Belgium
	LEG
	Court
	7238
	1985-014
	ART 06 §1 PUBLIC HEARING IN “CIVIL” (DISCIPLINARY) PROCEEDINGS:

A law concerning the public conduct of disciplinary proceedings before the Apeals Boards of the Order of Physicians and the Order of Pharmacists was adopted on 13 March 1985. This act provides that hearings before these councils would henceforth be held in public.
	
	44
	122
	68. 

	Le Compte, Van Leuven et De Meyere
	B-
Belgium
	LEG
	Court
	6878
	1985-013
	ART 06 §1 PUBLIC HEARING IN “CIVIL” (DISCIPLINARY) PROCEEDINGS:

Following the judgment of the Court of 23 June 1981, a law concerning

the public conduct of disciplinary proceedings before the Appeals Boards of the Order of Physicians and the Order of Pharmacists was adopted on 13 March 1985.

A copy of the text of this law has been transmitted to the Directorate of Human Rights of the Council of Europe. 
	23/06/81
	
	
	69. 

	Marckx
	B-
Belgium
	LEG
	Court
	6833
	1988-003
	ART 14 DISCRIMINATION BASED ON BIRTH + ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK) :

ART 14 DISCRIMINATION BASED ON MARITAL STATUS + P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS: 

The Act of 31 March 1987 amending various legal provisions concerning affiliation (published in the Moniteur Belge on 27 May 1987).The following provisions of the Act address the violations of the Convention found in this case:-  as regards the violations concerning the manner of establishing maternal affiliation; Article 38 of the Act of 31 March 1987 has replaced Part VII (Sections 312 to 342.b) of Book I of the Civil Code. Paragraph 1 of the new Section 312 provides that a child's mother is the person so designated in its birth certificate;Voluntary recognition by the mother is henceforth no longer necessary;-  as regards the violations concerning the extent in law of the family and patrimonial rights; the new Section 334 lays down the general principle of the equality of the different methods of affiliation;- Sections 66 to 74 of the Act of 31 March 1987 have amended the provisions of Book III, Part I, of the Civil Code: "The law of inheritance".The adoption of these new provisions involved the repeal of Sections 756 to 766 of the Civil Code, which instituted a discrimination concerning the inheritance rights of illegitimate children.
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	70. 

	Belgian Linguistic
	B-
Belgium
	LEG
	Court
	1474
	1972-Consulta-tive Assembly doc. 3210
	ART 14 DISCRIMINATION BASED ON LANGUAGE + P1 ART 2 RIGHT TO EDUCATION:
In a memorandum of 12 April 1972, the Belgian Government informed the Committee of Ministers that legislative measures had been introduced. The memorandum contains a summary of the provisions relating to the revisions of the Constitution and the reform of national institutions.

Memorandum by the Belgian Government (declassified May 1999): The Belgian authorities wish to inform the Committee of Ministers of the legislative measures introduced in Belgium to remedy the violation of the European Convention on Human Rights mentioned in the above judgement; in doing so, they wish to terminate the procedure initiated under Article 54 of the Convention, whereby the Committee of Ministers of the Council of Europe is required to supervise execution of the judgments of the Court.

At the end of 1970 the Belgian Parliament completed, in particular by revising the Constitution, the reform of national institutions on which, assisted by the Government, it had been engaged since 1968.

The main purposes of the new provisions are:

1°) to recognise and organise within Belgium, which remains a united sovereign State, the Dutch and French cultural communities and the Flemish, Walloon and Brussels regions; the small German cultural community is also recognised and is to have its own cultural organs;

2°) to guarantee that harmonious inter-community relations are safeguarded in the principal institutions where problems of common interest are debated (government, parliament, Greater Brussels authorities);

3°) to furnish Greater Brussels with the institutions it needs in order to be able fully to play its role as capital of a country comprising two major cultural communities and extensively involved in European and international co-operation;

4°) to guarantee in all institutions, especially cultural institutions, the rights and freedoms of ideological and philosophical minorities.

Parliament has also been guided by these fundamental principles in adopting a number of provisions which may be seen as a logical and necessary extension of them.

One provision, for instance, lays down the distribution among the linguistic groups of Members of Parliament and members of the Greater Brussels Council; others make allowance for linguistic groups in calculating the majority required for the adoption of certain particularly important legislation; finally, a provision gives constitutional validity to the linguistic regions, the boundaries of which cannot be changed except by legislation passed by the special majority referred to above.

Before this last constitutional provision could be enacted, it first had to be decided to which linguistic regions Brussels’ six outlying communes belonged, as the statutory texts previously in force did not afford the necessary legal safeguards.

This was done by the Act of 23 December 1970, which explicitly placed the six districts in the Dutch-language region, at the same time maintaining in their entirety the facilities accorded by the law to the French-speaking inhabitants.

The constitutional reform was completed on 24 December 1970. The provisions in question, which may be described as a new "compromis des Belges", were passed by both Chambers by majorities well above the two thirds required for any revision of the Constitution.

It was as part of this through overhaul of national institutions that Parliament, as the Belgian Government had insisted was necessary, resolved the problem raised by the judgment of 23 July 1968 of the European Court of Human Rights.

In accordance with the legislature’s express intention, the six outlying communes covered by the judgement are now an integral part of the Dutch-language region.

This being so and having regard to the aim pursued, in the general interest, of promoting the cultural homogeneity of the linguistic regions, it is legitimate for French-language education provided in these districts to be restricted to French-speaking children living there with their parents. The discrimination on purely residential grounds noted by the European Court has thus disappeared as a result of the constitutional reform and the new legislation.

It must be made clear that there is nothing exceptional about the system now operating in the six Dutch-language communes on the fringe of the bilingual region.

 Several years ago, for similar reasons, the same school language facilities were made available in 65 other communes situated in one linguistic region but close to a different one. These facilities are reserved for children in those districts who speak the other language, i.e. French, Flemish or German.
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	71. 

	Consorts J. Dierckx
	B-
Belgium
	LEG

EXE
	CM
	11966
	1995-105
	P1 ART 1 EXPROPRIATION:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

Since the entry into force in January 1995 of Article 1412bis (Act of 30 June 1994, published in the official journal on 21 July 1994) certain possessions belonging to legal persons set up under public law (for example to the state, regions, communities, provinces, municipalities or organs of public interest) may be seized:

The possessions concerned are the following:

1. possessions which the above-mentioned legal persons have declared capable of seizure. The modalities for registering these declarations have been fixed by a Royal Decree of 5 April 1995, published in the official journal on 19 May 1995 and having entered into force on the same day. According to this decree the declarations should in principle be entered in a register or in some other form which permits easy access. At the time of the adoption of the resolution in the Dierckx case certain registers had already been set up;

2.failing such a declaration, or when the proceeds from the sale of the registered possessions does not suffice to pay the creditor, those possessions which are manifestly not necessary for these legal persons in order for them to fulfil their mission or to assure the continuity of the public service.

The legal persons set up under public law whose possessions are seized may oppose (faire opposition) the measure within one month of their being notified of the seizure.


These legal persons may also enable the creditor who has requested the seizure to exercise his rights on other possessions. Such an offer is binding on the creditor if the possessions are located on Belgian territory and if their sale is likely to provide full payment. If the creditor claims that the conditions for replacing the possession seized are not met, he may bring the question before a judge.


If an appeal is lodged, the creditor is summoned to appear before the competent judge (juge de saisies). The judgment may not authorise provisional execution before it becomes final and cannot be opposed. The deadline for appeal is one month as from the date of notification of the judgment
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	72. 

	Mousta-quim
	B-
Belgium
	PUB
	Court
	12313
	1992-014
	ART 08 FAMILY LIFE (EXPULSION): 

The Court's judgment of 18 February 1991 was widely circulated among the competent Belgian administrative and judicial authorities in order to enable them to take into account the Court's case-law in any similar cases.
	
	3
	60
	73. 

	De Haes & Gijsels
	B-
Belgium
	PUB
	Court
	19983
	1997-406
	ART 10 FREEDOM OF EXPRESSION (PRESS):

The judgment of the Court has been transmitted to the " Cour de Cassation" and to the " Cour d'Appel" of Brussels. Moreover the judgment of the Court has been published in law reviews, in Journal des procès of March 1997 and Journal des tribunaux - Droit européen. 
	
	nd
	nd
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	Mironov
	BU-

Bulgaria
	LEG

DIS
	CM
	30381
	2004-15
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS;

ART 08 CORRESPONDENCE OF PRISONNER;

As regards general measures, the Government recalls that the violation of Article 6, paragraph 1 found in this case was due to the exceptional circumstances of the specific case.

As regards the violation of the right to respect for the correspondence of detained persons with the Convention organs, an amendment to the Law on the execution of punishments, which came into force on 26 June 1998, modified Article 37, paragraph 2 of the Law as follows:

“(2) Applications and petitions (…) sent in sealed envelopes and addressed to: the National Assembly, the President of Bulgaria, the Council of Ministers, the Ministry of Justice and European Integration, the Ministry of the Interior, the public prosecutor’s office, courts, the investigation organs and institutions of human rights of the UN and the Council of Europe are not subject to control by the administration.”      

Moreover, the report of the Commission and the decisions of the Committee of Ministers have been sent to the authorities directly concerned.


	12/01/99
	
	
	75. 

	Stefanov
	BU-

Bulgaria
	LEG
	Court
	32438
	2004-32
	ART 09 FREEDOM OF THOUGHT :

The Bulgarian Parliament subsequently adopted, on 31 July 2002, a Law on the Amnesty for crimes provided by Article 361, paragraph 1 of the Criminal Code (refusal to perform military service), related to the exercise of the constitutional law of freedom of conscience, of freedom of thought and the free choice of religion, committed between the entry into force of the Constitution on 13 July 1991 and the entry into force on 31 December 1998, of the Law on the Replacement of Military Obligations by an Alternative Service.

Under the terms of Article 2 of the Law on the Amnesty, persons who committed such acts are exempted from penal responsibility to purge the sentence or to suffer the consequences of the judgment. The law erases the fact and the consequences of the convictions imposed on conscientious objectors for such acts committed during the period indicated.

In accordance with the Law on the Replacement of Military Obligations by an Alternative Service, citizens who perform an alternative service have the same rights as all Bulgarian citizens to express their convictions, individually or collectively, apart from in the place of employment (Article 4, paragraph 1 and Article 30 of the Law).

The Law provides that alternative service may be performed if the persons concerned so request, under the supervision of an entirely civil administration. In these cases the military authority would not participate in the organisation of the service. The length of alternative service is one-and-a-half times longer than that of military service (Article 15 of the Law).
	03/08/01
	
	
	76. 

	Stankov
	BU-

Bulgaria
	PUB

DIS

EXE

JP
	Court
	29221
	2004-78
	ART 11 FREEDOM OF ASSOCIATION:

The Government recalled that according to Article 5, paragraph 4 of the Bulgarian Constitution, the European Convention on Human Rights, ratified by Bulgaria on 7 September 1992, is part of the domestic legal order and its provisions take priority over provisions of domestic legislation. Several examples of national courts' decisions were submitted to the Committee of Ministers to show the development of the direct effect of the Convention and of the case-law of the European Court at national level, and in particular of judgments concerning Bulgaria directly.

Thus, following the judgments in the cases of Assenov (28 October 1998) and Nikolova (25 March 1999), national courts began directly to apply the Convention law with respect to grounds and length of pre-trial detention (e.g. decisions of Plovdiv Regional Court No. 1558/2001 and No. 1515/2001, of Bourgas District Court No. 285/2002 and No. 559/2002, of Sofia Regional Court Nno. 4306/2001).

This development has been strengthened following the Al-Nashif judgment (of 20 June 2002). In this case the Supreme Administrative Court decided to reopen the domestic proceedings impugned by the European Court and indicated to national courts that they must apply the European Convention directly, as interpreted by the Strasbourg Court (decisions of 8 and 12 May 2003). Moreover, domestic courts in general apply the case-law of the European Court, inter alia concerning freedom of expression (e.g. decisions of the Sofia Regional Court No. 2082/2000 and 10154/2000 concerning prosecution of journalists for libel and slander). 

The Government considers that the direct effect of the case-law of the European Court, which is starting to be recognised in increasingly varied fields, will in the future prevent new violations similar to that found in the present case, in particular by ensuring that the Law on Meetings and Marches of 1990, in particular its Article 12, which regulates the prohibition of certain meetings and the right to effective access to courts in case of refusal by mayors to authorise meetings, is interpreted in conformity with the requirements of the European Convention.

With a view to facilitating this development, the Deputy Minister of Justice sent the judgment of the European Court, translated into Bulgarian and accompanied by a circular letter, to the mayors of the towns of Petrich and Sandanski, directly concerned by this case. Moreover, in order to inform the courts and the public of the new interpretation of the law, which is binding, the Ministry of Justice published the judgment of the Court, in Bulgarian, on its Internet site: <http://www.mjeli.government.bg> .


	02/10/01
	
	
	77. 

	Kovachev
	BU-
Bulgaria
	JP
	CM
	29303
	2001-003
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES):

The Government recalls that the violation of Article 6 in this case was a consequence of the application of the 1992 Social Welfare Regulations, which made no provision for referral to the courts of disputes concerning social benefits, but made all such disputes a matter for the administrative authorities only (paragraphs 20-21, 23 and 43-44 of the Commission report of 28 October 1997).

Since the events to which this case refers, the regulations have been revised on several occasions.  The latest Social Welfare Act was passed by Parliament on 7 May 1998, i.e. several months after the Commission’s finding that Article 6 had been violated (report of 28 October 1997). Section 13, paragraph 3 of this Act, which is still in force, expressly provides that decisions taken by regional social welfare directorates may be appealed under the Code of Administrative Procedure, which specifically provides for the possibility of judicial appeal.

The new Social Welfare Regulations, which came into force on 1 November 1998 and cover implementation of the new act, also expressly provide for judicial appeal against decisions taken by the regional social welfare directorates (Article 29, paragraph 2).

The Government considers that these legislative and regulatory provisions ensure respect for Article 6, and particularly the requirement concerning access to a court, and so effectively prevent further violations of the kind identified in the Kovachev case.
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	Nankov
	BU-
Bulgaria
	LEG
	CM
	28882
	2001-159
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

The Government considers that the finding that the excessive length of the criminal proceedings in this case violated Article 6, paragraph 1, does not in itself indicate that there are structural shortcomings in Bulgaria’s administration of justice.

However, the violation of Article 5, paragraph 3, was largely a consequence of the law on detention on remand.  In this connection, the Government points out that the law in force at the time still provided for compulsory detention on remand, especially in the case of recidivists (former Article 152, paragraph 3, of the Code of Criminal Procedure).  This obligation has already been revoked by an amendment published in the Official Gazette on 8 August 1997 (No. 64/1997).

In addition, the reform of criminal procedure which Parliament adopted on 22 July 1999, and which came into force when published in the Official Gazette on 6 August 1999 (No. 70/1999), made further changes in Article 152, and especially the section which waived compulsory detention on remand only in cases where the accused could show that there was no risk of his/her absconding or committing a further offence (former paragraph 2 of Article 152).

The new Article 152 provides that detention on remand shall be ordered in cases concerning criminal offences punished by deprivation of liberty, where it emerges from the case-file that there is a real danger of the accused absconding or re-offending (new Article 152, paragraph 1).  When this danger no longer exists, detention on remand shall be replaced by a less severe measure (new Article 152, paragraph 3).  In addition, the maximum period of detention on remand before the case is referred to a court is two months, except where the accused is charged with a serious wilful crime or a crime carrying a prison sentence of at least 15 years.  In these two cases, the maximum periods of detention on remand before the case is referred to a court are one and two years respectively.  At the end of these periods, the accused is released by order of the prosecutor (new Article 152, paragraph 5).

The Bulgarian Government considers that the new text of Article 152 therefore puts sufficient emphasis on the exceptional nature of detention on remand, obliges prosecutors and investigators to prove to the judge that there are valid and objective reasons (e.g. a danger of the accused absconding or re-offending) for ordering and prolonging detention on remand, and also puts sufficient emphasis on the need for special diligence in conducting the investigation by imposing strict time-limits on detention on remand during the pre-trial investigation stage. (see Resolution DH (2000) 109 in the Assenov case).

Lastly, the Government states that the wide publicity it has given to the Assenov judgment, which raises inter alia the same problems concerning the length of detention on remand, has done much to raise awareness among prosecutors, investigators and judges, who will no longer fail to take account of the requirements of Article 5 in performing their duties.
	
	
	
	79. 




	Subsequently, on 21 September 1999, the Director of the Bulgarian National Police Service sent all the police departments in the capital and all the regional police departments a circular stressing the need to prevent further violations similar to those found in the Assenov case, including violations of the obligation not to hinder in any way the effective exercise of the right of individual application to the Convention bodies (former Article 25, new Article 34 of the Convention).  Moreover, the circular specifically reminded police officers of their obligation to conduct speedy and efficient investigations into all allegations of inhuman and degrading treatment committed by the police or security forces.

The Government considers that these measures will ensure, in particular, that the authorities responsible for maintaining law and order will take account of the requirement for speedy and thorough investigations into allegations of ill-treatment so as to prevent further violations of Articles 3 and 13 of the Convention.  The Government thinks that these measures will also make it possible to prevent in future any unacceptable incidents involving hindrance of the right to bring individual applications freely to the European Court of Human Rights (new Article 34 of the Convention).

* * *

The Government considers that all the above-mentioned measures will effectively prevent new violations of the Convention similar to those found in the Assenov and Nikolova cases.  In general, the Government believes that the state authorities are now aware of the essential role played by the Convention and the Court's judgments in Bulgarian law and that, consequently, the authorities will not fail to take direct account of the requirements of the Convention, as interpreted by the judgments of the Court, in the performance of their duties.


	
	
	
	80. 

	Lukanov
	BU-
Bulgaria
	PUB

DIS
	Court
	21915
	1998-203
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (DETENTION ON REMAND):
The report of the European Commission of Human Rights and the judgment of the European Court of Human Rights have been translated into Bulgarian and published in the quarterly “Human Rights”, a publication of the Bulgarian centre of Human Rights (Nos. 1 and 2, 1997). The translation of the judgment was disseminated, accompanied with a circular letter of the Minister of Justice (No. RD-02-08-5) of 26 January 1998, to the regional prosecutors and presidents of regional courts.
	
	10
	64
	81. 

	Horvat

(and 9 other cases against Croatia
	CRO-

Croatia
	LEG
	Court
	51585
	2005-60
	ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS:

ART 13 NO EFFECTIVE DOMESTIC REMEDY:
II. As regards general measures

1) Legislative reform introducing an effective remedy against the excessive length of proceedings 

Following the European Court's judgment in the Horvat case, the Constitutional Act on the Constitutional Court of 1999 was amended. New Section 63 in force as from 15 March 2002, provides as follows:

“(1) The Constitutional Court shall examine a constitutional complaint even before all legal remedies have been exhausted in cases when a competent court has not decided within a reasonable time a claim concerning the applicant's rights and obligations or a criminal charge against him (...)

(2) If the constitutional complaint ... under paragraph 1 of this Section is accepted, the Constitutional Court shall determine a time-limit within which a competent court shall decide the case on the merits (...) 

(3) In a decision under paragraph 2 of this Article, the Constitutional Court shall fix appropriate compensation for the applicant in respect of the violation found concerning his constitutional rights (...). The compensation shall be paid from the State budget within a term of three months from the date when the party lodged a request for its payment.”

The European Court has found on numerous occasions that this new provision provided an effective remedy in respect of complaints concerning the excessive length of judicial proceedings (see the judgment Radoš and others against Croatia (07/11/2002) and admissibility decisions in the cases of Slaviček (decision of 04/07/2002), Nogolica (decision of 05/09/2002), Plaftak and others (decision of 03/10/2002), Jeftić (decision of 03/10/2002) and Sahini (decision of 11/10/2002)). The effectiveness of this new remedy was subsequently confirmed by the Constitutional Court's practice, and in particular through granting of direct effect to the European Court's judgments in interpretation of the relevant provisions of Croatian Law (see below).

2) Direct effect of the Convention and European Court's judgments in Croatian law 

According to Article 140 of the Croatian Constitution, the European Convention on Human Rights, ratified by Croatia on 17 October 1997, is part of the domestic legal order and its provisions take priority over provisions of domestic law. Several examples of national courts' decisions were submitted to show the development of the direct effect of the Convention and of the European Court's case-law at national level, in particular with regard to the right to a fair trial (decisions of the Constitutional Court Nos. U-III-727/1997 of 10/01/2000, U-I-745/1999 of 08/11/2000 and U-IIIA-829/2002 of 24/03/2004). 

Following the legislative reform of 2002, the European Court's judgments were also granted direct effect in cases of excessive length of judicial proceedings, including enforcement proceedings. The Constitutional Court thus found several violations of plaintiffs' rights under Article 29, paragraph 1, of the Constitution on account of the excessive length of judicial proceedings. Accordingly, it ordered the courts concerned to give a decision within certain time-limits and awarded compensation for the delays that have already occurred (see, for example, decisions No. U-IIIA/1128/2004 of 02 February 2005 and U-III/A/1978/2002 of 24 February 2005). The Constitutional Court considered the reasonable character of the length of proceedings in these cases in the light of the criteria laid down in the European Court's case-law, in particular the complexity of the case, the conduct of the parties and that of the relevant authorities. 

The government encourages other courts and authorities further to enhance the direct effect of the judgments of the European Court in order to contribute effectively to the prevention of new violations of the Convention. 

3) Legislative and other measures to ensure the reasonable length of judicial proceedings

An Act amending the Code of Civil Procedure was adopted on 14 July 2003. This law aims particularly at strengthening procedural discipline and accelerating civil proceedings. The most important changes are as follows:

-
courts' inquisitorial function was repealed in favour of adversarial civil proceedings. Thus only parties to proceedings will be required to establish facts, and only during the examination of the case before the first-instance court. Consequently, failure of a court to establish certain facts by its own motion may no longer be a ground for quashing a court decision and returning the case for new examination (Articles 7 and 195);

-
a single judge will, as a general rule, be able to hear civil cases at first instance (Articles 13, 20, 21 and 23) ; 

-
the rules governing summonses, which used to cause delays in the civil proceedings, have been entirely reformed (Articles 66-79);

-
new pecuniary penalties have been introduced against parties who abuse their procedural rights and thus cause unjustified delays in proceedings (Articles 4, 56 and 84); 

-
the number of situations in which civil cases may alternatively be settled out of courts has been increased (Article 99);

-
the possibility for the State Attorney to ask for revision of final judgments in the framework of extraordinary proceedings has been repealed (Article 239). 

This legislative reform is part of the “Strategy for the Reform of the Judicial System”, adopted by the Croatian government and setting the short-term and long-term objectives for overall judicial reform. The strategy is intended to be implemented before the end of 2007.

4) Publication and dissemination of judgments

With a view to facilitating the development of the direct effect of the Convention and the case-law of the European Court in Croatian law, the Ministry of Justice sent the judgments in all these cases, translated into Croatian and accompanied by a circular letters, to the competent domestic courts.

The judgments of the European Court have been published on the Internet site of the Supreme Court www.vsrh.hr <http://www.vsrh.hr>, on the official internet site of the Government, www.vlada.hr <http://www.vlada.hr>, and in legal journals such as the Informer, the Collected Papers of the Zagreb Law School and the Bulletin of the Association of Croatian Judges.  

III. Conclusion

The government believes that the measures taken make it possible, first, to erase as far as possible the consequences of the violations found in the present cases and, secondly, to prevent new, similar violations of the right to a trial within reasonable time and of the right to an effective domestic remedy against the excessive length of judicial proceedings. The government therefore considers that Croatia has fulfilled its obligations under Article 46, paragraph 1, of the Convention with regard to the present judgments.


	26/07/2001
	
	
	

	Kutic

(and 18 other cases against Croatia)

Multiplex,

Culjak,

Kastelic,

Acimovic,

Crnojevic,

Varicak,

Freimann,

Dragovic,

Marinkovic,

Dragicevic,

Zovanovic,

Pikic,

Peic,

Nevenka I Milorad Mihajlovic,

Kljajic,

Lulic and Becker,

Zadro,

Urukalo and Nemet
	CRO-

Croatia
	LEG

DIS

PUB
	Court
	48778

58112,

58115,

60533,

61237,

71614,

78008,

5266,

5705,

9138,

11814,

12877,

16552,

16787,

21752,

22681,

22857,

25410,

26886
	2006-003
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (PROCEEDINGS STAYED):

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

1)Legislative measures providing for the resumption of the stayed proceedings 

On 14 July 2003 the Croatian Parliament adopted the Act on the Responsibility of the Republic of Croatia for Damage caused by Members of the Croatian Army and Police during the Homeland War and the Act on the Responsibility of the Republic of Croatia for Damages resulting from Terrorist Acts and Public Demonstrations (Official Gazette No. 117 of 23 July 2003). These laws provided the resumption of civil proceedings which had been stayed in accordance with the law of 1996 and 1999.

2) Development in the Constitutional Court's case-law creating a new domestic remedy for alleged violations of the right of access to a court   

On 24 March 2004 the Constitutional Court gave a decision No. U-III-829/2004 in the case of a person who had filed a constitutional complaint under section 63 of the 2002 Constitutional Court Act complaining about the length of certain proceedings and of lack of access to a court because his action in the domestic courts had been stayed by statute for an extended period. 

In its decision, the Constitutional Court held that there had been a violation of the constitutional rights to a trial within a reasonable time and to access to a court. It ordered the court concerned to give a decision in the case within one year and awarded the plaintiff compensation. 

Having regard to this development in the Constitutional Court's case-law, the European Court has already accepted in the case of Pikić against Croatia (see details in Appendix I) that the complaint under Section 63 of the 2002 Constitutional Court Act may be considered an effective remedy in respect of complaints concerning the lack of access to a court.

3) Publication and dissemination of the judgments 

The judgment of the European Court in the case of Kutić was translated and published on the official Internet site of the government (www.vlada.hr/dokumenti.html <http://www.vlada.hr/dokumenti.html>), in the Collected Papers of the Zagreb Law School (issue No. 2/2003) and in the journal The Informer (issue No. 5022/2002). Moreover, it has been sent out to the courts of the country. The judgment of the European Court in the case of Multiplex was published in the journal The Informer (issue No. 5176/2003). The judgment in the Aćimović case was published on the official Internet site of the government, on the Internet site of the Supreme Court (www.vsrh.hr <http://www.vsrh.hr>) and in the journal The Informer (issue No. 5195/2003). A copy of the judgment has been sent to the courts directly concerned, to the Constitutional Court, to the Supreme Court, to the Parliament (various committees) and to the Legislation Committee of the government. Moreover, the President of the Supreme Court was asked to inform all judges of the content of the judgment.

III. Conclusion 

The government believes that the measures taken make it possible first, to erase as far as possible the consequences of the violations found in the present cases and secondly, to prevent new, similar violations of the right to access to a court. The government therefore considers that Croatia has fulfilled its obligations under Article 46, paragraph 1, of the Convention with regard to the present judgments.


	01/03/2002
	
	
	

	Selim
	CY-

Cyprus
	LEG
	Court
	47293
	2003-49
	ART 08 FAMILY LIFE :

ART 12 RIGHT TO MARRY :

ART 13 NO EFFECTIVE DOMESTIC REMEDIES :

ART 14 DISCRIMINATION BASED ON NATIONALITY :

A new law 46(I)/2002 providing for the temporary application of the Marriage Law Cap. 279 to members of the Turkish community, thus conferring on the latter community the right to marry, was enacted by the Cypriot Parliament on 25 April 2002 and was published in Official Gazette of the Republic on 2 May 2002.

The new law provides that, as long as the situation prevailing in the island continues, the provisions of the Marriage Law Cap. 279, including the matter of celebration of civil marriages by Marriage Officers, shall also be applicable where one or both parties to the proposed marriage are members of the Turkish community.

The new law on Civil Marriage, which has been tabled before Parliament for enactment, incorporates the provisions of the above-mentioned Law 46(I)/2002.
	16/07/02
	
	
	82. 

	Mavronichis
	CY-
Cyprus
	EXE

PRACT
	Court
	28054
	1999-465
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The Government of Cyprus has undertaken several measures to improve the efficiency and the facilities of its courts. The number of administrative staff has been increased and institutional steps have been taken to accelerate the administration of justice, especially in the area of appeals.  Of particular importance are the Appeals Rules of Procedure of 1996, which provide among other things for a pre-trial stage, the limitation of time of oral addresses and a summary procedure for the dismissal of manifestly unfounded appeals.  Statistics show that the number of civil appeals pending before the Supreme Court had diminished between 1996 and 1997.  It is anticipated that this trend will continue.

The government indicates, in addition, that the construction of the new District Court in Limassol is under way and that studies are being carried out for the construction of new premises for the Supreme Court in Nicosia. Finally, the computerisation process for judicial services has started. The design of a pilot programme which registers, manages and follows up criminal and civil cases has been completed and agreed upon by the Supreme Court.  The system should be installed and operational some time before the end of October 1999.
	
	18
	51
	83. 


The Government of the Republic of Cyprus considers that the measures taken will prevent the repetition of any new violations similar to that found in this case and that it has therefore fulfilled its obligations under former Article 53, of the Convention.

	The government notes, however, the developments of the European Court of Human Rights’ case-law in this area and the ongoing discussion in various fora, including the Parliamentary Assembly of the Council of Europe. As the Convention has to be interpreted in the light of current circumstances, the Government will keep the need for appropriate further developments under review.
	
	
	
	84. 


(a) every person arrested has a right to contact immediately by phone, in person and in private, a lawyer of their own choosing and to be informed of their rights in a language they understand; Members of the police who violate the rights concerning contact with a counsel commit a criminal offence punishable with a term of imprisonment of up to six months and/or a fine up to 1 000 Cyprus pounds. Members of the police who violate detainees' right to be informed of their rights commit a disciplinary offence.

	(b) the arrested and detained persons have a right to private interviews with counsel and to send and receive correspondence; 

(c) the Law criminalises deprivation of liberty contrary to Article 11 of the Constitution, corresponding to Article 5 of the Convention. In particular, it is now a criminal offence, punishable by imprisonment for up to three years, for a member of the police to deprive a person of their liberty by arrest or detention which does not fall within the instances of arrest or detention permissible under paragraphs (a)-(f) of Article 11.2 of the Constitution. Like Article 5 of the Convention, Article 11 of the Constitution safeguards the right to liberty and security of person and prohibits deprivation of liberty save for arrest or detention in instances expressly referred to in the above paragraphs (largely identical to paragraphs 1a-f of Article 5 of the Convention);

(d) the Law criminalises and provides the same term of imprisonment for deprivation by police members of a person's liberty by arrest without a judicial arrest warrant, except for cases of arrest of persons when in the act of committing an offence carrying a term of imprisonment.

II.3.b. Training in human rights of police departments and police academies

The Cyprus police adopted the Council of Europe programme “Police and Human Rights 1997-2000” and organised a “Human Rights Week” in 2000. Seminars and lectures were organised during that week in the Cyprus police academy, in every town and in all Police Divisional Headquarters and stations.

A Police Human Rights Office was established in 1998, headed by the Police Co-ordinator for Human Rights Issues. This office collects monthly statistical data concerning complaints of ill treatment by or against police officers. Over the past years the office has translated into Greek, published and distributed to all members of the police and to the public a number of relevant Council of Europe instruments and documents, including Declaration 690 (1979) of the Parliamentary Assembly of the Council of Europe and the CPT Standing Orders. 

Additional relevant Council of Europe documents have also been translated, published and distributed to all members of the police. These include "Discussion Tools - Police and Human Rights Training Manual" and "A Pamphlet for the Police: Human Rights and their Protection under International Law". The Cyprus police also apply the Council of Europe Recommendation on the European Code of Police Ethics and have translated into Greek Recommendation Rec(2001)10 of the Committee of Ministers to member states and the Explanatory Memorandum on the European Code of Police Ethics.

Police officers are also trained in human rights, in particular with respect to investigation methods, during their initial and in-service training, and special educational programmes, seminars and lectures are organised on both human rights and asylum issues. The above judgments were rapidly integrated into this police training. Specific attention has been paid to the necessity of preventing unlawful restrictions on freedom of movement by police forces.

In addition, the Minister of Justice and Public Order and the Chief of Police, in the context of the strengthening of police training in human rights protection (started in 1997), have sent circular letters to Police Divisional/Departmental and Unit Commanders, instructing them and their officers to respect human rights fully during arrest, interrogation and detention of suspects and to pay particular attention to the Constitution, international conventions and the laws of Cyprus that safeguard human rights.

II.3.c. Publication and dissemination of the judgments to the authorities concerned - Implementation by Cyprus of Recommendation Rec(2002)13 of the Committee of Ministers to member states on the publication and dissemination in the member states of the text of the European Convention on Human Rights and of the case-law of the European Court of Human Rights

As an interim measure, the Attorney General rapidly, in March 2001, sent written instructions to the Chief of Police, the Ministry of Justice and Public Order, the Ministry of Interior and the Director of the Central Intelligence Service, requiring them to acquaint all members of the Republic's security forces exercising powers of arrest, detention and interrogation with the Court's judgments and to caution them that treatment of persons contrary to Article 3 of the Convention would not be tolerated and would not result in the impunity of the persons responsible.

The Attorney General also rapidly, in March 2001, sent letters to the Ombudsman, the National Institution for Human Rights, the Human Rights Committee of the House of Representatives and the Cyprus Bar Association, drawing their attention to the violations found by the European Court in the present cases.

The government also points at initiatives to publish the Court's judgments on the website of the Cyprus Bar Association (<http://www.cyprusbarassociation.org>) and in the widely-read Cyprus Law Journal, 2004, issue no 2, 66 ff and issue no 3, 77 ff respectively. 

Finally, the government stresses that, in line with the Recommendation Rec(2002)13 mentioned above, a meeting was held on 7 June 2004 at the invitation of the Attorney General's Office for the purpose of making arrangements for a more regular publication and dissemination of judgments of the Court. It was decided that the Human Rights and Liberties Section of the Attorney General's Office would: (a) identify all judgments of the Court that, according to the above-mentioned Recommendation, need to be translated and disseminated; (b) provide for their translation and their transmission to the Cyprus Bar Association, which would publish them on its above-mentioned website, as well as in the Cyprus Law Journal; (c) identify and transmit judgments of the Court to the relevant authorities, in line with paragraph 6 of the above-mentioned Recommendation.

III.
Conclusion

The Government of Cyprus considers, in view of all individual and general measures adopted, that Cyprus has satisfied its obligation, under Article 46, paragraph 1, of the Convention to abide by the European Court's judgments in the present cases.
	20/12/01
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	Punzelt
	CZ-

Czech Republic
	PUB

LEG
	Court
	31315
	2004-33
	ART 05 §3 LENGTH OF DETENTION ON REMAND: 

The Government notes that in its judgment of 25 April 2000, the European Court found that the domestic courts invoked “sufficient” and “relevant” reasons to justify the continuing detention of the applicant pending the adjudication of the criminal case brought against him for fraud. Nevertheless, taking into account the circumstances of the case, it was found that “special diligence” was not displayed in the conduct of the proceedings and therefore the length of the applicant’s detention on remand was excessive.

With a view to avoiding new, similar cases, the translated judgment of the European Court was published on the internet site of the Ministry of Justice and in the Pravni Praxe, a journal of the Ministry of Justice widely disseminated in legal circles. The judgment was also sent to the Constitutional Court and to Regional courts. These measures aimed to allow the competent Czech authorities to give direct effect to the judgment of the European Court and thus to ensure that “special diligence” was shown when dealing with criminal cases involving persons in detention on remand.

Subsequently, as a complementary measure, on 1 January 2002 Law No. 265/2001 entered into force amending some provisions of the Code of Criminal Procedure. The new wording of Article 2 (4) of the Code stressed that criminal matters must be dealt with as fast as possible whilst protecting in full the rights and liberties guaranteed by the Declaration of Basic Rights and Liberties and by the international treaties on human rights and basic liberties by which the Czech Republic is bound.

Also, additional safeguards have been added against excessive length of detention on remand. According to the new Article 71 (8) of the Code, overall detention in criminal proceedings may not exceed four years for defendants charged with crimes which carry exceptional punishments (life imprisonment or imprisonment between 15 and 25 years); three years for defendants charged with especially grave, wilfully committed criminal offences (which are punishable by a maximum term of imprisonment of at least 8 years); two years for the other criminal cases tried at first instance by a bench of a district court or a regional court; one year in criminal cases tried before a single judge.

Also, according to Article 71 (9) of the Code, of the above-mentioned time-limits, one third falls upon the preparatory proceedings, while two thirds upon the court proceedings. After expiry of these time-limits, the defendant must be immediately released from custody. 

Before this amendment, the Code of Criminal Procedure allowed detention on remand for especially serious offences to be prolonged for a maximum period of four years, while at present the length of the detention on remand for such crimes cannot exceed three years.

In view of the foregoing, the Czech Government considers that the competent Czech authorities will not fail to provide for the “special diligence” required by the case-law of the European Court of Human Rights and that there is thus no risk of future violations of the kind noted in the instant case and that the Czech Republic has consequently fulfilled its obligations under Article 46 of the Convention.
	25/04/00
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	Krčmář and others
	CZ-

Czech Republic
	PUB
	Court
	35376
	2001-154
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

The Government recalls at the outset that the violation of Article 6§1 in the present case, which did not influence the outcome of the domestic proceedings to a decisive extent, was due to an exceptional incident deviating from the Constitutional Court's well established practice of scrupulous respect for the right to fair trial, including the Court's obligation to communicate to the parties any evidence available for comments. This practice is based on national legislation, in particular on the Czech Charter of Human Rights and Fundamental Freedoms (Article 38§2), on the Constitutional Court Act No. 182/93 (Sections 32 and 48) and on the Code of Civil Procedure (Sections 122, 123 and 129).

Following the delivery of the European Court's judgment in the Krčmář and others case, it was translated into Czech, disseminated to the Constitutional Court of the Czech Republic and published (in Czech translation) notably in the Pravni Praxe (No.7/2000), a journal of Ministry of Justice widely disseminated in legal circles.

In the wake of these dissemination measures, the President of the Constitutional Court addressed the whole range of issues raised by the Krčmář and others judgment at the Court's plenary meeting, including the Czech Republic's obligation to abide by the judgment (Article 46 of the Convention). The Constitutional Court furthermore expressed its regrets about the incident at the origin of the violation in the present case and reaffirmed that it scrupulously respects the European Court's judgments and fully takes them into account when interpreting the Constitution and the Convention, so as to avoid violations. In this last mentioned respect, the Government provided the Committee of Ministers with an example from the domestic case-law which, in its view, is indicative of Constitutional Court's willingness to ensure effective respect for requirements of Article 6 of the Convention, as they are set out in the judgments of the European Court (see the judgment of 13 July 2000 (3rd Chamber) §IIc). According to the Government, this attitude on the part of the Constitutional Court, as indeed of all courts, will play an important role in the effective prevention of violations of the Convention.
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	Kutzner
	D-

Germany
	ADM
	Court
	46544
	2004-40
	ART 08 FAMILY LIFE (CUSTODY OF CHILDREN) :

The Government notes that, following the judgment of the European Court of Human Rights, the competent court, the Bersenbrück Family Court, appointed expert psychologists to examine whether and under what circumstances the applicants’ children could be returned to them without risk to their well-being. On 28 November 2003 this Court, basing itself on reports by the experts, revoked its order depriving the applicants of custody and guardianship of their children. Accordingly the children returned to their natural family before Christmas 2003.

Furthermore, the Government recalls that in the German legal order, direct effect is given to judgments of the European Court by German courts (see the case of Vogt against Germany, Resolution DH(97)12). To this effect and in order to avoid repetition of a violation similar to that found in this case the judgment has been published in the 2002 volume of Europäische Grundrechte Zeitschrift (pp. 244-251) and sent out to the judicial authorities directly concerned.
	26/02/02
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	Garcia Alva
	D-

Germany
	LEG

DIS

PUB
	Court
	23541
	2003-02
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF DETENTION ON REMAND:

According to Section 147, paragraph 1, of the Code of Criminal Procedure (Strafprozessordnung), defence counsel is entitled to consult the files which have been presented to the trial court, or which would have to be presented to the trial court in case of an indictment, and to inspect the exhibits.

As from 1 November 2000, section 147, paragraph 5, sentence 2, of the Code of Criminal Procedure (Strafverfahrensänderungsgesetz 1999, BGBI. 2000, part I, p. 1253) has been amended to the effect, inter alia, that an accused who is in detention is now entitled to ask for judicial review of the decision of the Public Prosecutor’s Office denying access to the file. The Government considers that, taking into account the direct effect given to judgments of the European Court of Human Rights (see the case of Vogt against Germany, Resolution DH(97)12) by German courts, this new review will efficiently prevent new similar violations of the Convention.

To facilitate this development, the judgment of the European Court has been circulated to the justice administrations in the Federal States (Landesjustizverwaltungen), the Federal Public Prosecutor General (Generalbundesanwalt) and to the Federal Court of Justice (Bundesgerichtshof). Furthermore, the judgment has been published in No. 28 of the Neue Juristiche Wochenschrift 2002, pp. 2018-2020.
	13/02/01
	
	
	89. 

	Lietzow
	D-

Germany
	LEG

DIS

PUB
	Court
	24479
	2003-03
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF DETENTION ON REMAND:

See case Garcia Alva
	13/02/01
	
	
	90. 

	Schöps
	D-

Germany
	LEG

DIS

PUB
	Court
	25116
	2003-04
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF DETENTION ON REMAND:

See case Garcia Alva
	13/02/01
	
	
	91. 

	Stambuk
	D-

Germany
	LEG PUB
	Court
	37928
	2004-41
	ART 10 FREEDOM OF EXPRESSION (PRESS): 

The Government recalls that the Land of Baden-Württemberg has amended the Baden-Württemberg Act on the Councils for the Medical Professions of 16 March 1995, with Article 1, paragraph 4, of a law dating from 25 February 2003, to allow for the possibility of reopening proceedings following a conviction. Under the amended Act a convicted person or the President of the Baden-Württemberg professional medical body may ask for the reopening of a case closed by a final judgment by referring to Article 359 of the Code of Criminal Procedure. The applicant has accordingly been informed of his right to request reopening of proceedings before the Disciplinary Appeals Court for Medical Practitioners (Landesberufsgericht für Ärzte). 

To avoid similar violations of the Convention in the future, copies of the judgment of the European Court of Human Rights have been sent out to the Ministries of Health of the Länder together with a circular letter in which it is suggested in particular that the judgment should be further disseminated to the professional medical bodies and Labour Courts of the Länder. The Court’s judgment has moreover been published in the 2002 volume of Europäische Grundrechte Zeitschrift (pp. 589-593) and in No. 7 of Neue Juristische Wochenschrift 2003 (pp. 497-499).
	17/10/02
	
	
	92. 

	P.S.
	D-

Germany
	PUB
	Court
	33900
	2005-27
	ART 06 § 3d RIGHT TO INTERROGATE WITNESSES:

ART 06 §1 FAIRNESS OF  “CIVIL” PROCEEDINGS:

As regards general measures: The judgment of the European Court was disseminated to the judicial authorities concerned and published in Europäische Grundrechtezeitung (EuGRZ) 2002, p. 37 - 39 as well as in Neue Juristische Wochenschrift (NJW) 2003, 2893 - 2894. In the light of the direct effect given to the Convention on Human Rights and the judgments of the European Court of Human Rights by German courts (see, among many other examples, the case of Vogt against Germany, Resolution DH(97)12), the government is of the opinion that the domestic authorities will not fail to prevent new violations similar to that found in the present case. 


	20/12/01
	
	
	93. 

	Zengin
	D-
Germany
	ADM

PUB

LEG
	Court
	10551
	1989-029
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO INTERPRETER):

following amendments to the Court Costs Act and the Code of Criminal Procedure introduced by an Act of 15 June 1989, which entered into force on 1 July 1989, henceforth, in criminal proceedings or in court proceedings under the Regulatory Offences Act, interpretation costs shall be payable by an accused or other person concerned who does not understand German only if these costs are imposed on him by the court on the grounds that he incurred them unnecessarily by his own default or in another culpable manner
	
	0
	77
	94. 

	Pammel
	D-
Germany
	EXE

PRACT

PUB
	Court
	17820
	2001-006
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (CONSTITUTIONAL COURT):

The Government of Germany first observes that the workload of the Bundesverfassungsgericht (Federal Constitutional Court) has substantially improved over the last years, as the backlog caused by the constitutional problems posed by German unification has been resolved.

The number of new cases brought before the Federal Constitutional Court had thus progressively decreased from 5 911 in 1995 (when it reached its maximum due to the unification problems) to 4 885 in 1999. Furthermore, the Federal Constitutional Court has had a positive balance in both 1998 and 1999 as the number of cases closed has exceeded the number of new cases brought by 216 and 323 respectively (the total number of cases closed in 1998 was 4 999 and 5 208 in 1999).

On the personnel side, in the year 2000, the number of legal staff assigned to the Federal Constitutional Court increased from 50 to 55. Further increases are being examined. 

The Government is furthermore of the opinion that, in view of the direct effect of the European Convention on Human Rights as interpreted by the European Court of Human Rights in German law, the Federal Constitutional Court will adapt its practice of joining cases raising similar problems in such a way as to avoid unjustified delays in the examination of any of the cases.

It recalls in this context that on 16 July 1997 and 3 September 1997 respectively, the Federal Ministry of Justice sent letters to the Bundesverfassungsgericht  informing it about the judgments of the European Court of Human Rights in the Probstmeier and Pammel cases and enclosing copies of both judgments in German.

Furthermore, the German translations of the two judgments were published in the Europäische Grundrechtezeitschrift (volume 14-16, of 17 September 1997, page 310 in the Pammel case and volume 17-18, of 22 September 1997, page 405 in the Probstmeier case) and in the Neue Juristische Wochenschrift”, volume 42 of 15 October 1997, pages 2809-2811.
	
	
	
	95. 

	Karlheinz Schmidt
	D-
Germany
	JP

LEG

ADM
	Court
	13580
	1996-100
	ART 14 DISCRIMINATION BASED ON SEX + ART 04 DUTY PERFORM CIVIC OBLIGATIONS:

Following the judgment of the Court, the authorities of the Land Baden-Württemberg and of the two other Länder which had similar regulations (Bayern and Sachsen) stopped requesting the payment of outstanding fire service levies (Feuerwehrabgabe) and stopped imposing new obligations to pay these levies. Subsequently, the Federal Constitutional Court has held, in a judgment of 24 January 1995 (1 BvL 18/93 u.a., see, inter alia, EuGRZ 1995, 410) concerning the regulations in two of the three Länder (Baden-Württemberg and Bayern – the situation in Sachsen was not before the Court in this case), that the impugned provisions, which imposed on men only the duty of doing fire service and of paying fire service levy, amounted to a discrimination based on sex contrary to Article 3, paragraph 3, of the Basic Law (Grundgesetz). The Federal Constitutional Court also held that this kind of levy was contrary to the general principles applicable to special levies of a tax character (die Grundsätze über die finanzverfassungs​rechtliche Zulässigkeit parafiskalischer Sonderabgaben). It finally held that the unconstitutionality of the impugned provisions rendered these null and void (Nichtigerklärung). A mere declaration of incompatibility (Unvereinbarerklärung), in order to provide the legislator with an opportunity to amend the provisions in issue, was excluded on account of the nature of the constitutional breaches found. The corresponding regulations in Sachsen are no longer in force.
	
	6
	89
	96. 

	Öztürk
	D-
Germany
	LEG
	Court
	8544
	1989-031
	ART 06 §1 ACCESS TO COURT “CRIMINAL” CHARGE (ADMINISTRATIVE SANCTION):

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO INTERPRETER):
By an Act of 15 June 1989, which entered into force on 1 July 1989, the provisions of the Court Costs Act and of the Code of Criminal Procedure on the subject of interpretation costs were amended. As a result of these amendments, in criminal proceedings or in court proceedings under the Regulatory Offences Act, interpretation costs shall be payable by an accused or other person concerned who does not understand German only if these costs are imposed on him by the court on the grounds that he incurred them unnecessarily by his own default or in another culpable manner.
	
	64
	124
	97. 

	Elsholz
	D-
Germany
	LEG

PUB
	Court
	25735
	2001-155
	ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK):

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:
The Government of Germany has informed the Committee of Ministers that, as far as the legislation on family matters is concerned, the statutory provisions on custody and access, which are to be found in the German Civil Code (Bürgerliches Gesetzbuch), have been amended on several occasions and many were repealed by the amended Law on Family Matters (Reform zum Kindschaftsrecht) of 16 December 1997 (Federal Gazette (Bundesgesetzblatt – BGBl) 1997, p. 2942), which came into force on 1 July 1998.

Now, according to Article 1626 § 1, “the father and the mother have the right and the duty to exercise parental authority (elterliche Sorge) over a minor child. Parental authority includes the custody (Personensorge) and the administration of the child’s property (Vermögenssorge)”.

Pursuant to Article 1626 a § 1, as amended, the parents of a minor child born out of wedlock jointly exercise custody if they make a declaration to that effect or if they marry. According to Article 1684, as amended, a child is entitled to have access to both parents: each parent is obliged to have contact with, and entitled to have access to, the child. Family courts can determine the scope of the right of access and prescribe more specific rules for its exercise, also with regard to third parties; and they may order the parties to fulfil their obligations towards the child. Family courts can, however, restrict or suspend that right if such a measure is necessary for the child’s welfare. A decision restricting or suspending that right for a lengthy period or permanently may only be taken if the child’s well-being would be endangered in the absence of such measures. The family courts may order that the right of access is exercised in the presence of a third party, such a Youth Office authority or an association.

Lastly, the Government of Germany has informed the Committee that the judgment of the European Court of Human Rights in this case has been published in number 32 of the current 2001 volume of the “Neue Juristische Wochenschrift”, pp. 2315 to 2319, and that it has also been transmitted to all authorities directly concerned.
	
	
	
	98. 

	Megyeri
	D-
Germany
	PUB
	Court
	13770
	1992-062
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM MENTAL HOSPITAL (RIGHT TO A LAWYER):

A German translation of the Court's judgment was brought to the attention of the judicial authorities of the Länder to inform them of the Court's interpretation of Article 5, paragraph 4, of the Convention in this case.
	
	0
	67
	99. 

	Neubeck
	D-
Germany
	PUB
	CM
	9132
	1985-008
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

The Commission's report has been transmitted to the Ministers of Justice of the Land of North Rhine-Westphalia in order to inform the relevant public prosecutors and courts of its contents;
	
	0
	84
	100. 

	Vogt
	D-
Germany
	PUB

EXE
	Court
	17851
	1997-012
	ART 10 FREEDOM OF EXPRESSION OF CIVIL SERVANT:

ART 11 FREEDOM OF ASSOCIATION OF CIVIL SERVANT:
On 17 June 1996 the German Federal Ministry of the Interior transmitted the judgment of 26 September 1995 of the Court with a letter to the Länder indicating that the authorities would have to examine all future cases of this kind in detail, in the light of the Court’s judgment, in order to prevent the repetition of violations similar to those found in the present case. The ministry was, however, of the opinion that it would not be possible to reopen old dismissal procedures on the basis of the judgments of the European Court of Human Rights. The government notes further that the Convention is directly applicable in German law and considers that the German courts will not fail, in case they were to be seized with new cases of the present kind, to interpret the law in accordance with the judgments of the Court. In this context the government observes that a translation of the full text of the judgments into German has been published in the Europäische Grundrechte Zeitung (EuGrZ) 1995, pages 590 to 603.
	
	8
	64
	101. 

	Jersild
	DK-
Denmark
	JP
	Court
	15890
	1995-212
	ART 10 FREEDOM OF EXPRESSION (TELEVISION AND RADIO):

Following the judgment of the European Court of Human Rights in the Jersild case, the Danish Supreme Court acquitted, in a judgment of 28 October 1994, a journalist who had been charged with invasion of privacy by entering without permission an area which was not accessible to the public. According to the government, there is no reason to doubt that also the interpretation of the 1991 Media Liability Act (Medieansvarsloven, 1991: No. 348) will be based on the principles which emerge from the judgment of the European Court of Human Rights in the Jersild case.
	
	1
	63
	102. 

	Hauschildt
	DK-
Denmark

	LEG
	Court
	10486
	1991-009
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (EARLIER INVOLVMENT): 

Sections 60 to 62 of the Administration of Justice Act were amended by an Act of 13 June 1990 which came into force on 1 July 1990.According to Section 60, paragraph 2, as amended no judge who has taken pre-trial decisions concerning remand in custody in pursuance of Section 762, paragraph 2, of the Administration of Justice Act (particularly confirmed suspicion of the prisoner's guilt) or concerning certain other investigative steps according to this Act may act as trial or appeal judge in the same case. An exception is made for trials under the special simplified procedure provided for in Sections 925 and 925.a where the accused has confessed the crime and for cases which involve no decision on the evidence of the prisoner's guilt.Furthermore a general clause concerning the impartiality of judges was introduced as Section 61 of the Administration of Justice Act. According to this provision, no person shall act as judge in a case when there are other circulstances apart from those listed in Section 60, paragraph 2, that are liable to call complete impartiality of the said judge into question.
	
	13
	92
	103. 

	A. et autres
	DK-
Denmark
	PUB

EXE
	Court
	20826
	1996-606
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (AIDS THROUGH BLOOD TRANSFUSION):

The Government is of the opinion that, taking into account the status of the European Convention and the Court's case-law in domestic law (see Resolution DH (95) 212 adopted following the Jersild judgment of 23 September 1994), the Danish courts will not fail to adapt their practice in civil cases, in such a way as to ensure ex officio a better control of the compliance with the reasonable time requirement in cases of this kind.

In this respect, the government recalls that the Court's judgment has been distributed to the courts concerned and that an exhaustive summary in Danish of this judgment has been published in EU-ret og Menneskeret (no. 3, June 1996), with comments underlining the necessity for the Danish courts to adapt their practice to the European Court's judgment.

In the light of this information, the Government of Denmark considers that it has fulfilled its obligations under Articles 53 and 54 of the European Convention on Human Rights.

Nevertheless, the government wishes to specify that within the context of the national proceedings, the Supreme Court's judgment in the case which gave rise to the case of “A. and others v. Denmark” was pronounced on 3 October 1996. In respect of two of the three applicants the Supreme Court confirmed the judgment of the High Court for Eastern Denmark's decision in favour of the National Health Authorities and Novo Nordisk/AS while it found the National Health Authorities liable towards the third applicant. In a general way, the government wishes to point out that a fund for haemophiliacs was established in June 1995. The fund has a capital of 20 million Danish kroner. Payments can be made to haemophiliacs, their families and their surviving relatives. 20% will cover living costs of the haemophiliacs, 80% will go to living haemophiliacs as well as surviving relatives of haemophiliacs and include coverage of lost salaries and compensation for a reduced life expectancy. In 1995, a total amount of 7,2 million Danish kroner was paid to haemophiliacs and their families from this fund.
	
	3
	45
	104. 

	Veeber I
	EST-

Estonia
	EXE

DIS
	Court
	37571
	2004-16
	ART 06 §1 ACCESS TO COURT C”CIVIL” RIGHTS AND OBLIGATIONS;

Following the facts at the origin of Veeber I case, the Supreme Court (Grand Chamber), in a judgment of 22 December 2000, adopted the view that, pursuant to Section 3§1(1) of the Code of Administrative Court Procedure, judicial review of measures of police search and seizure of documents concerning company premises fall within the jurisdiction of administrative courts. The Supreme Court referred to Article 13 of the Convention and concluded that every person whose fundamental rights and freedoms were violated by a such procedural act was entitled to file a complaint with an administrative court and, if appropriate, to obtain redress of the infringement of his or her rights. According to the Code of Administrative Court Procedure, administrative courts are empowered to quash police actions such as search and seizure of documents and to award compensation for any damages caused by the illegal act (Section 6§2(1) and §3(2)).
In addition, the judgment of the European Court of Human Rights has been transmitted, in Estonian, to the authorities directly concerned, to other courts and public prosecutors in order to point out their obligations under the Convention. The judgment has been published on the website of the Council of Europe Information office www.coe.ee and in the book Human rights and their protection in Europe, which is distributed free of charge to NGOs and all relevant governmental agencies, libraries and universities. 

The Government recalls, furthermore, that as regards prior authorisation for searches, the Code of Criminal Procedure adopted on 12/02/03 and entering into force on 01/07/04, provides in its Article 91, paragraph 2 that a search shall be conducted on the basis of an order of the Public Prosecutor’s office or a court ruling. In the former case the order shall be subject to judicial review (Article 230 of the Code).


	07/11/00
	
	
	105. 

	Puhk
	EST-

Estonia
	PUB
	Court
	55103
	2005-

61


	ART 7 LEGALITY OF OFFENCES AND PUNISHMENTS:

Violation of the Convention

The case concerns the applicant's conviction for acts committed between 1993 and 1995, under the Penal Codes which entered into force on 13 January 1995 and 20 July 1993 respectively, which amounted to retrospective application of criminal law in breach of Article 7, paragraph 1, of the Convention. The applicant was sentenced to 4 years' imprisonment, suspended for 3 years, on charges of bookkeeping and tax offences. 

General measures

The reopening of the impugned criminal proceedings and the applicant's ensuing acquittal demonstrates the direct effect granted to the European Court's judgments by the Supreme Court of Estonia. Along the same lines, the Supreme Court has stated in many other cases that the Convention is directly applicable before the Estonian courts and that it takes precedence over legislation. The direct effect of the Convention and of the European Court's judgments in Estonian law will play an essential role in preventing new violations similar to that found in the present case.

An earlier judgment of the European Court raising the same problem (Veeber No. 2 against Estonia, judgement of 15 January 2003) has been widely disseminated to all relevant authorities and published (in Estonian translation) on the website of the Council of Europe Information Office in Tallinn (www.coe.ee <http://www.coe.ee>) and in a book called “Human Rights and Protection of Human Rights in Europe”. The latter is widely distributed free of charge to individuals upon request and automatically sent to libraries, universities and state agencies. In addition, in order to introduce the consequences of the judgment to the authorities and public, it was discussed both on television and in seminars involving competent officials and authorities.

The Puhk judgment (in Estonian translation) has been also communicated to the courts and prosecutors and published on the website of the Council of Europe Information Office in Tallinn (www.coe.ee <http://www.coe.ee>).

It may also be recalled that the Penal Codes, which were retrospectively applied in the applicant's case, are no longer in force and that a new Penal Code entered into force on 1 September 2002.

Conclusion

The Government of Estonia considers that in view of these developments, full satisfaction has been given to the applicant and that there no longer exists any risk of new violations similar to those found in this case. Therefore Estonia has fulfilled its obligations under Article 46, paragraph 1, of the Convention.


	10/2/2004
	
	
	

	Veeber II
	EST-

Estonia
	PUB
	Court
	45771
	2005-

62


	ART 7 LEGALITY OF OFFENCES AND PUNISHMENTS:

Violation of the Convention

The case concerns the applicant's conviction for acts committed between 1993 and 1996, under the Criminal Code which entered into force on 13 January 1995, which amounted to retrospective application of criminal law in breach of Article 7, paragraph 1, of the Convention. The applicant was sentenced to 3½ year imprisonment, suspended, on charges of tax evasion.

General measures

The reopening of the impugned criminal proceedings and the applicant's ensuing acquittal demonstrates the direct effect granted to the European Court's judgments by the Supreme Court of Estonia. Along the same lines, the Supreme Court has stated in many other cases that the Convention is directly applicable before the Estonian courts and that it takes precedence over legislation. The direct effect of the Convention and of the European Court's judgments in Estonian law will play an essential role in preventing new violations similar to that found in the present case.

The judgment has been widely disseminated to all relevant authorities and published (in Estonian translation) on the website of the Council of Europe Information Office in Tallinn (www.coe.ee <http://www.coe.ee>) and in a book called “Human Rights and Protection of Human Rights in Europe”. The latter is widely distributed free of charge to individuals upon request and automatically sent to libraries, universities and state agencies. In addition, to introduce the consequences of the judgment to the authorities and public, it was discussed both on television and in seminars involving competent officials and authorities.

It may also be recalled that the Penal Code, which was retrospectively applied in the applicant's case, is no longer in force and that a new Penal Code entered into force on 1 September 2002.

Conclusion

The Government of Estonia considers that in view of these developments, full satisfaction has been given to the applicant and that there no longer exists any risk of new violations similar to those found in this case. Therefore Estonia has fulfilled its obligations under Article 46, paragraph 1, of the Convention.


	21/1/2003
	
	
	

	Durrand
	F-

France
	
	CM
	36153
	2002-62
	ART 06 §1 LENGTH OF « CRIMINAL » PROCEEDINGS:

The French government points out that in accordance with Article 175-1 of the Code of Criminal Procedure:

“anyone charged with an offence or the civil party to the proceedings may, after a period of a year commencing, as appropriate, from the date he or she was charged or joined the proceedings, ask the investigating judge either to refer the case to the trial court or declare that there is no case to be heard.  Within a month of receiving this request, the investigating judge shall issue an order giving specific reasons for either granting the request or stating the need for further investigation.  In the event of the former, the judge shall proceed in accordance with the provisions laid down in Section 1.

In cases where the investigating judge fails to rule within the deadline stipulated in the previous paragraph, the party concerned may apply directly to the indictments chamber, which has twenty days in which to hand down a decision based on the Attorney-General’s reasoned submissions in writing.”

The government points out that in a decision dated 15 January 1997, which cites in particular the rights of parties to make sure their case is heard within a reasonable time, the Criminal Division of the Court of Cassation clearly stated that the request referred to in Article 175-1 of the Code of Criminal Procedure could be repeated providing a further period of a year had elapsed since the previous request.

Consequently, the circular of 1 March 1993 on application of Article 175-1 mentioned in paragraph 34 of the Commission’s report no longer applies.
	21/10/98
	
	
	106. 

	Caillot, Sapl

(and 58 other Cases against France)


	F-

France
	ADM
	Court
	36932
	2005-

63
	ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS  BEFORE ADMINISTRATIVE COURTS:

2. Information provided by the government of France during the detailed examination of these cases by the Committee of Ministers

In 1995, in final Resolution DH(95)254 in the Beaumartin case, the Committee of Ministers noted the measures adopted at the time by the respondent state to reduce the length of proceedings before administrative courts and the Conseil d'Etat in particular. Since that time, the European Court of Human Rights has found new violations of Article 6, paragraph 1, of the Convention on account of excessive length of proceedings before the administrative courts in general and/or before the Conseil d'Etat in particular. The respondent state has therefore adopted further measures to avoid new, similar violations.

Measures adopted

Structural measures

The main measure has been the “orientation and planning for justice Act” adopted on 9 September 2002, which aims at providing swifter justice, not least in the administrative sector, by reducing the time required for judgments to one year at every level of jurisdiction. This act defines the orientations and the scheduling of the judicial apparatus for the period 2003 - 2007 and is accompanied by texts on implementation.

To attain its objectives, the Act lays down programmes for the increase of courts' human resources, both judges (210 posts - i.e. 25% of the level existing when the Act was adopted) and registry staff (270 posts) and authorises the recruitment of assistants de justice appointed to assist members of courts as well as the Conseil d'Etat. Implementation of this recruitment programme was initiated in accordance with the Act: 59 administrative court advisors were recruited in 2002, 74 in 2003 and 85 in 2004. To date, 183 assistants de justice have been recruited.

The Act also sets up three new courts: an 8th administrative court of appeal established in Versailles on 1 September 2004 and administrative courts in Nîmes and Toulon. These new courts are additional to those already set up in Cergy-Pontoise and Melun.

It also allocates to the Conseil d'Etat and administrative courts 114 million euros for normal expenditure and 60 million in the form of authorised programmes to be consecrated principally to improving court computer services and premises.

Among other innovations, the Act makes it possible to conclude “contracts of objectives” between the Conseil d'Etat and Presidents of administrative courts of appeal or even administrative courts which so wish. These contracts specify the additional resources allocated to the court, in return for which the court commits itself, in the form of exit objectives, to improve the efficiency of its working methods and the promptness with which it deals with cases.

Procedural measures

Several measures have been taken to reduce both the number of old cases pending and the flow of new ones.

- With regard to administrative courts of appeal, Decree No. 2003-543 was adopted on 24 June 2003, modifying the regulatory part of the Code of Administrative Justice in two significant ways as regards appeal procedure: first compulsory representation by counsel at appeal, and secondly the suppression of appeals for certain kinds of proceedings involving small claims.

- Concerning disputed proceedings before the Conseil d'Etat, steps have been taken among other things to reduce the workload associated with appeals by foreigners (appeals against denial of visas and against decisions of return to the frontier, appeals on points of law against decisions of the Refugees' appeals board) which in 2001 amounted to more than 40% of the net intake of appeals before the Conseil d'Etat. Under the terms of the Decree of 10 November 2000, appeals against visa refusals must be preceded by an administrative appeal to a board specially set up for this purpose, thus curtailing the volume of such appeals. In application of the 2002 Act mentioned above, jurisdiction for appeals against administrative court judgements on return to the frontier has been transferred, as from 1 January 2005, from the Conseil d'Etat to administrative courts of appeal, the resources of which have been reinforced accordingly. Appeals of this kind previously represented practically a fifth of all appeals pending before the Conseil d'Etat. For the future, a system whereby appeals may be introduced using new communications technologies, throughout the investigatory phase, put in place experimentally at first but ultimately generally, will also contribute to improving the promptness of judgments. 

Results

- With regard to administrative courts, positive results have been registered to the extent that the number of cases judged by administrative courts has increased perceptibly in recent years (increase of 15% net between 2002 and 2004) but, taking into account the considerable increase in the volume of litigation (32% net in two years) more effort is needed and will be made. At the end of 2004, the ratio of cases judged as against cases registered was 90%. Thanks to the increase in productivity, the average time to judge a case in 2004 remained close to that of 2003, i.e. 18 months, 10 days.

- With regard to administrative courts of appeal, the situation has improved notably, in particular thanks to the implementation of the reform of appeals provided in Decree No. 2003-543 (reduction in input) and the efforts undertaken in the context of the “contracts of objectives” (all objectives fixed in 2003 and 2004 were attained or, in most cases, exceeded). For the first time ever in 2003 and subsequently in 2004, the courts judged more cases than had been lodged. Thus between 2002 and 2004 the rate of coverage of new cases by cases disposed of increased by nearly 50 percentage points, from 92% to 141%, allowing a perceptible decrease in pending cases and paving the way for progress towards reducing the time required for a judgment to one year, as provided in the 2002 Act. The forecast average time is at present 1 year, 9 months and 6 days net. The results are thus encouraging, even if the rate of progress risks being affected in the future by budgetary constraints and the effect of transferring jurisdiction for some kinds of cases to administrative courts of appeal. 

- With regard to disputes before the Conseil d'Etat, developments are also positive. When the final resolution in the Beaumartin case was adopted in 1995, the average time for judging cases was already less than two years, compared with 36 months in 1987 and 26 months in 1990. In 2003, for the first time ever, the objective of a number of pending cases less than the courts' annual capacity to judge them was realised and the average duration fell below the symbolic threshold of 12 months, to 10 months, 15 days, which is the target fixed in the Act of 2002. In 2004, given the sharp rise in intake (26%) the average fell back to 12½ months but the relationship between the number of pending cases and the productive capacity reached in 2003 was maintained.

Effective remedy for complaints concerning the excessive length of administrative proceedings 

It should also be noted that applicants consider that their case is taking too long to be settled, they have an effective remedy at their disposal, for both pending and completed proceedings (appeal founded on the state's responsibility for defective functioning of the public justice service). The European Court has itself so found (for example in its judgment of 21 October 2003 in the case of Broca and Texier-Micault against France).

The French government is of the view that all the above shows that it has acknowledged the difficulties confronting administrative courts in the exercise of their functions and taken measures to deal with them. The government will continue to make all the necessary efforts so as to avoid new violations similar to those found in these cases.
	5/10/2004
	
	
	

	Iscache
	F-

France
	EXE

DIS
	CM
	23050
	2002-60
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS: DETENTION ON REMAND

ART 08 TELEPHONE TAPPING:

The French government states that there is no specific remedy in domestic law for compensating someone who, as in the Iscache case, was unable to secure, under Article 5, paragraph 4, a prompt decision on the lawfulness of his detention.

Under Article L 781-1 of the Code of Judicial Organisation however, the party concerned is entitled to compensation for any damage arising from a malfunctioning of the system of justice.

Apart from length-of-proceedings cases, the following have been found to fall within the scope of this article: detention on remand not intrinsically justified (decision of the Paris Court of Appeal of 14 June 1996), failure, attributable to the prosecutor’s office, to relocate proceedings (decision of the Paris Court of Appeal of 21 May 1991), or failure by the registry of the Criminal Court to issue an execution copy of a judgment (decision of the tribunal de grande instance of Thonon-les-Bains of 3 November 1994).

In view of the direct effect accorded the Convention and the case-law of the European Court of Human Rights by the French courts (see in particular Cass. Sociale 14 January 1999 Bozkurt, Cass. criminelle 16 January 2001 judgment no. 7688, Cass. criminelle 16 May 2001 judgment no. 3659) the failure, by the registry of an Indictments Chamber, to send a notice of appeal to the Court of Cassation, thereby depriving the applicant of a review of the lawfulness of his detention, as was the case with Mr Iscache, would most certainly be considered by the domestic courts as gross negligence incurring the liability of the State under Article L 781-1 of the Code of Judicial Organisation.
	04/03/98
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	Prevention of disputes 

Secondly, section 26 of Institutional Act 2001-539 of 25 June 2001, which also came into force on 1 January 2002, amended Articles L151-1 and L151-2 of the Code on Organisation of the Courts, extending the procedure whereby the trial and appeal courts may seek the Court of Cassation's opinion on a question of law arising in a significant number of cases, which has not yet been settled.  In particular, the Act extended this procedure to criminal cases, thereby making it possible to avoid the emergence of causes for dispute.  The relevant provisions read as follows:

Article L151-1

"Before deciding a new question of law, which raises a serious difficulty and arises in a large number of cases, the trial and appeal courts may, by a decision not open to appeal, seek the opinion of the Court of Cassation, which shall state its position within three months of the referral. …"

Article L151-2

"The bench of the Court of Cassation which deals with a request for an opinion shall be chaired by the First President or, if he or she is unable to be present, the most senior Division President. …

Apart from the First President, the bench required to give an opinion in criminal matters shall include the President of the Criminal Division, a Division President appointed by the First President, four judges of the Criminal Division and two judges of another division, appointed by the First President. …"

Thirdly, under arrangements made between the registry and the divisions of the Court of Cassation, the period between the date of the hearing and delivery of the judgment has been reduced to not more than four weeks.

Fourthly, a number of measures are currently being envisaged with the aim of rationalising the handling of cases.  For instance, there are plans to group appeals by series, to link appeals raising the same point of law, with a view to hearing them concurrently or in a co-ordinated manner, and to reduce the time allowed for preparing certain categories of cases for hearing.

Increasing the staff of the Cour de cassation
A substantial increase in the staff of the Court of Cassation has been decided, so as to deal with the current backlog of cases.  Six posts of auxiliary judge were established in 2001, and eleven supernumerary posts.  

There are also plans to recruit six further supernumerary posts of auxiliary judges which will bring the total staff to 76 auxiliary judges. Pursuant to the Institutional Act of 25 June 2001, the number of specially recruited magistrates who may be appointed to the Cour de cassation has been doubled.
	14/01/00
	
	
	108. 

	Gautrin & others
	F-

France
	EXE
	Court
	21257
	2002-100
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS:

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS A VIS THE PARTIES): 

The French Government recalls that as far as the absence of publicity is concerned, measures have already been adopted to prevent similar violations occurring, notably the adoption of Decree No 93-181 of 5 February 1993 which provides that hearings on disciplinary matters before a body of the Ordre des médecins are public (see Resolution DH(97)352 in the case of Diennet against France).

It notes that inter alia, given the specific facts of the case, new violations regarding the impartiality of disciplinary bodies of the Ordre des médecins could be avoided in the future by informing the authorities directly concerned of the requirements of the Convention: the disciplinary body of the National Council of the Ordre des médecins has accordingly sent a circular on 24 September 2001 to the Presidents and general Secretaries of the regional councils, drawing their attention to the case of Gautrin and others and the requirement of impartiality contained in Article 6, paragraph 1, of the Convention.
	20/05/98
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	Mazurek
	F-

France
	EXE

PUB
	Court
	34406
	2005-25
	P1 ART 1 EXPROPRIATION:

ART 14 DISCRIMINATION:

The domestic courts promptly gave direct effect to the European Convention on Human Rights and the European Court's judgment in this case (see for example the decision of the Tribunal de Grande Instance of Montpellier on 2 May 2000 commented on in Dalloz 2001 No. 16 and Jurisclasseur September 2000), by setting aside the application of Article 760 of the Civil Code, which established the difference in treatment between legitimate and adulterine children.

Law No. 2001-1135 of 3 December 2001 (published in the Journal Officiel of 4 December 2001) on the reform of succession rights of the surviving spouse and adulterine child, subsequently codified this development and removed existing discrimination between adulterine children and other children. From now on, pursuant to its first article (which constitutes a new Article 733 of the Civil Code), the law does not distinguish between legitimate and natural filiation in relation to questions of inheritance.  

Moreover, the judgment has been published and widely commented on in the general and specialised press (see in particular in Gazette du Palais of 19-21 November 2000, Dalloz 2000 No. 10 and Dalloz 2000 No. 41).


	01/02/00
	
	
	110. 

	Guisset
	F-

France
	JUR
	Cour
	33933
	2003-087
	ART 06 §1 LENGTH OF « CIVIL » PROCEEDINGS :

ART 06 §1 PUBLIC HEARING IN « CIVIL » PROCEEDINGS:

ART 06 §1 LENGTH OF « CIVIL » PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:
the examination of the case by the Committee of Ministers, the government of the respondent state recalled that measures had already been taken to avoid new violations of the same kind as that found in this case, notably referring to a judgment delivered on 30 October 1998 (in the Lorenzi case) by the Conseil d'Etat, which held that, in cases similar to that of the applicant, the Disciplinary Offences (Budget and Finance) Court must hold a public hearing
	26/09/00
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	Law No. 2002-1138 of 9 September 2002 added a new sub-paragraph after Article 145-1, as follows: “Where it is necessary for an investigating judge’s investigations to be continued and releasing the person under examination would give rise to a particularly serious risk to the safety of persons or property, the investigating chamber may, as an exceptional measure, prolong the two-year duration provided in the present Article by four months. The investigation chamber before which the person under examination appears by law, having been seised by the Juge des libertés et de la détention of an order giving reasons pursuant to the procedures set out in the last sub-paragraph of Article 137-1, shall decide the matter in accordance with the provisions of Articles 144, 144-1, 145-3, 194, 197,198, 199, 200, 206 and 207.”

A new indent worded as follows has been inserted after the two first indents of Article 145-2:

“The person under examination cannot be remanded in custody for more than two years where the penalty incurred is less than twenty years’ imprisonment, and more than three years in all other cases.  The respective periods increase to three and four years where one of the facts constituting the offence was committed outside the national territory.  The period is also four years were the person is being prosecuted for several of the serious offences mentioned in Books II and IV of the Criminal Code or for drug trafficking, terrorism, criminal association, procuring, blackmail or gangsterism.”

The Perben Act added a new sub-paragraph after Article 145-1, as follows: 
“Where it is necessary for an investigating judge’s investigations to be continued and releasing the person under examination would give rise to a particularly serious risk to the safety of persons or property, the investigating chamber may, as an exceptional measure, prolong the two-year duration provided in the present Article by four months. The investigation chamber before which the person under examination appears by law, having been seised by the Juge des libertés et de la detention of an order giving reasons pursuant to the procedures set out in the last sub-paragraph of Article 137-1, shall decide the matter in accordance with the provisions of Articles 144, 144-1, 145-3, 194, 197,198, 199, 200, 206 and 207. This decision may be renewed once, subject to the same conditions and pursuant to the same procedures.”

Finally the law introduced provisions to prevent persons having parental authority over a child of less than 10 years from being held in detention on remand.

The first indent of Article 145-5 of the Code of Criminal Procedure reads as follows:

“Persons who have pointed out during their interviews with the investigating judge prior to referral to the Juge des libertés et de la détention that they hold exclusive parental authority over a child aged sixteen or under who is resident at the person’s home can only be remanded in custody if one of the departments or persons listed in the seventh indent of Article 81 has first been instructed to identify and propose appropriate measures to prevent any risk to the child’s health, safety and morality and/or any serious threat to the conditions of his/her education.”
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	112. 

	Bozza
	F-

France
	PRACT
	CM
	36484
	2002-63
	ART 06 §1 LENGTH OF « CRIMINAL » PROCEEDINGS:

In order to remedy the problems encountered by the Aix en Provence Court of Appeal, the court responsible in this case for violating the right to a hearing within a reasonable time, the French authorities have adopted the following measures:

The number of people working at the Court of Appeal has been regularly increased:

· There are now 101 judges, compared with 88 in 1995;

· A further 8 judges are temporarily attached to the Court;

· The number of officials has risen from 159 in 1995 to 164 in 2000.

These staff increases enabled the Court of Appeal to carry out a reform which led to the establishment of a number of new sections:

· A new social section (“chambre sociale”), comprising 4 judges and one assistant to the court, was created in 1999 and in 2000, bringing the total number of social sections at the Court to 5.

A fourth commercial section, comprising three judges and one assistant to the court, was created in September 1999.
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	113. 

	Guillemin
	F-

France
	PUB

DIS
	Court
	19632
	2002-002
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

As regards general measures, the Government indicated that the Court’s decisions in this case had quickly received wide publicity within legal profession. The judgment on the merits of 21 February 1997 was notably published with comments in Actualité juridique du droit administratif (20 April 1997), a journal widely distributed in legal circles. This publicity allowed the attention of the relevant authorities to be drawn to the problems related to the length of the expropriation procedures and the Ministry of Justice started considering a draft global reform of the expropriation code.

Although this draft has not yet been finalised, the Government considers that the general measures adopted so far satisfy the requirements of the Guillemin judgment which, while showing some insufficiencies, does not lead to the conclusion that a global reform of the law of expropriation needs to be undertaken immediately
	21/02/97
	
	
	114. 

	Lechaczynski J. & D.
	F-

France
	PUB
	CM
	29350
	2002-64
	ART 06 §1 LENGTH OF « CRIMINAL » PROCEEDINGS:

The French authorities point out that the tax authorities were largely responsible for the excessive length of criminal proceedings in this case (see § 26 page 5 of the report of the European Commission of Human Rights).

A communiqué published in L’actualité documentaire n° 10/2000 drew tax authority officials’ attention to the Commission’s report in the Lechaczynski case and stressed the importance of responding to taxpayers’ court applications and submissions within a reasonable time.

L’actualité documentaire has a very wide circulation within the General Tax Division, both at central and decentralised levels.
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	115. 

	Chassagnou  et AL
	F-

France
	PUB

EXE
	Court
	25088
	2005-26
	P1 ART 1 EXPROPRIATION:

ART 11 FREEDOM OF ASSOCIATION:

ART 14 DISCRIMINATION:

With regard to general measures, the government notes at he outset that the issues raised by the European Court of Human Rights in the Chassagnou judgment were promptly brought to the attention of the authorities concerned.  The judgment itself has already been published in:

-
the CJP - La semaine juridique No. 19-20 of May 1999 (extracts);

-
the AJDA (Actualité juridique du droit administratif) No. 11/1999;

-
the Revue juridique de l'environnement No. 3/1999;

-
the Revue française du droit administratif.

To give full effect to the Court's judgment, Act No. 64-696 of 10 July 1964 (“the Verdeille Act”), impugned by the Court, has been amended, giving those opposed to hunting the right to object to it on grounds of conscience.  Act No. 2000-698 on hunting, which introduces this amendment, was adopted on 26 July 2000 and published in the official gazette on 27 July 2000.  Under Section 14 of that Act (the present Article L422-10 of the Environment Code):

“The municipal association [the licensed municipal hunting association - ACCA] shall be established on lands other than those:

(…………)

5. Covered by objections lodged by individual owners, or unanimously by several co-owners acting jointly, who are opposed to hunting for reasons of personal conviction, and who forbid hunting, also by themselves, on their lands, without prejudice to the effects of owner liability, and particularly liability for damage caused by game from their lands.

When the owner is a corporation, the objection may be lodged by the chief executive of its decision-making body, duly authorised by it to do so.”

The government also notes that implementation of the provisions relating to the ACCA, as amended by the said Act of 26 July 2002, appears to have raised certain problems in respect of possibilities of withdrawing from the ACCA open to persons not wishing to plead objections of conscience.  These problems have given rise to a number of proceedings which are still pending before the appeal courts, but in which the administrative courts based their first-instance judgments on principles derived from the Strasbourg case-law, and particularly the Chassagnou judgment.

At all events, the government considers, in view of the direct effect in French law of the European Convention on Human Rights and the case-law of the European Court, that there is no longer any risk of further violations of the kind suffered by the anti-hunting applicants according to the Chassagnou judgment. 
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	The Government considers that, given the status of the Convention and of the case-law of the European Court of Human Rights in domestic law (see, inter alia, Conseil d'Etat 14 February 1996 Maubleu, Cass. Soc. 14 January 1999 Bozkurt, Cass. Civ. 28 April 1998 M.G., Cass. Crim. 6 May 1997 Landry), if a dispute similar to that which gave rise to the present case were brought before the Conseil d'Etat, the new publication arrangements would certainly be taken into account in considering the admissibility of the application and in computing the time-limits for bringing an appeal, thus ensuring that appellants enjoy a practical, effective right of access to the courts.
	
	
	
	117. 

	Guillemin
	F-
France
	Cour
	Cour
	19632
	2002-002
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

P1 ART 1 EXPROPRIATION:

As regards general measures, the Government indicated that the Court’s decisions in this case had quickly received wide publicity within legal profession. The judgment on the merits of 21 February 1997 was notably published with comments in Actualité juridique du droit administratif (20 April 1997), a journal widely distributed in legal circles. This publicity allowed the attention of the relevant authorities to be drawn to the problems related to the length of the expropriation procedures and the Ministry of Justice started considering a draft global reform of the expropriation code.
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	118. 

	Quinn
	F-
France
	DIS

PUB
	Court
	18580
	1997-575
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (DETENTION ON REMAND – DETENTION PENDING EXPULSION/EXTRADITION): 

In order to draw the attention of the national courts and authorities concerned to the imporrtance of observing the requirements of Article 5 of the Convention at issue in the present case, the Court’s judgment has, in accordance with the usual practice, been published in the Bulletin d’Information de la Cour de cassation (n° 413, 15 juillet 1995, p. 1).and distributed to the prosecutors and the prison  authorities, together with a circular letter from the Minister of Justice. The Minister of Justice has drawn the attention of the Attorney Generals to the Courts of Appeal to the necessity to proceed immediately to the release of detainees whose detention orders have been quashed by the « justice exécutoire » and who are detained on no account when that decision is rendered.  He has, furthermore, urged the Attorney Generals to the Courts of Appeal to continue to ensure that the length of the judicial stage is as limited as possible.
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	119. 

	Vallée
	F-
France
	EXE
	Court
	22121
	1995-007
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (AIDS THROUGH BLOOD TRANSFUSION):

The Act of 31 December 1991 has established a special compensation mechanism for haemophiliac and transfused patients who have been infected following injections of blood products. Section 47 provides for the creation of a special compensation fund and defines the procedure before this organ.

Decree No. 93-906 of 12 July 1993 fixes the manner in which the said section 47 shall be applied. This text indicates the conditions governing the fund's exercise of its subrogation right and the practical arrange​ments to be observed in order to harmonise the administrative and judicial compensation procedures. Accordingly, pursuant to section 16 of the decree, the courts must inform the fund of any compensation claim lodged. In a similar manner, Section 17, provides that the fund must indicate to the courts concerned, within one month from the date of reception of the judicial file, whether it has received any compensation claims in the case at issue and of its decision vis-à-vis those claims; the fund must also indicate whether or not it intends to intervene before the courts.


The French Government considers that this co-ordination and collaboration between the courts and the fund will accelerate the compensation procedure in cases of contaminated haemophiliacs and prevent the repetition of violations similar to that found by the Court in the present case.
	
	
	
	120. 

	A. B.
	F-
France
	EXE
	CM
	22135
	1997-482
	ART 08 CORRESPONDENCE OF PRISONER:

 Following the introduction of the present application, the Government of France sent a note, dated 20 June 1994, to all prison directors specifying that detainees' correspondence with the European Commission of Human Rights, whatever the organ (ie, the president, a member or the Secretariat) should remain unopened.
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	J.-C. C.
	F-
France
	JP
	CM
	18526
	1998-005
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM PSYCHIATRIC HOSPITAL:

The French Government stated that steps have been taken in terms of both structure and means so as to reduce the length of proceedings.  By the same token, the Commission’s report and the Committee of Ministers’ decisions have been transmitted to the authorities directly concerned in order to enable them to take them into account when organising their procedures.

Moreover, the Government noted that the combined application of the dispositions of the Judicial Code (Article L781-1) and Article 6, paragraph 1, of the Convention have led the national courts to condemn the State on the ground of excessive length of judicial proceedings (Tribunal de Grande Instance (TGI) of Paris, 6 July 1994 – De Jeager; TGI of Paris, 30 April 1997 – CGS). By taking into account the status of both the European Convention on Human Rights and the case-law of the European Court of Human Rights in French law it is possible to extend the case-law concerning procedures which fall under Article 5, paragraph 4, of the Convention to procedures concerning psychiatric confinement. The Government is of the opinion that the extension of this case-law could indirectly encourage courts to accelerate proceedings but should not overshadow other measures taken with the same objective.
	
	nd
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	Desborough
	F-
France
	JP
	CM
	20509
	1999-446
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

The French law governing imprisonment in default provides for an application to the president of the tribunal de grande instance, who shall rule on the application as a matter of urgency (Article 756 of the Code of Criminal Procedure).  Article 388 of the Customs Code institutes a particular form of imprisonment in default which, at the request of the customs authorities, may be applied in anticipation.

The application of these provisions has created certain doubts in the minds of the courts concerning, first, the applicability of the provisions of ordinary law to imprisonment in default in customs cases and, secondly, the extent of the powers devolved in such cases to the urgent applications judge.

I. The right to apply to the urgent applications judge concerning imprisonment in default in accordance with the ordinary legal procedure in Article 756:

In a judgment of 30 June 1993, the Civil Chamber of the Court of Cassation ruled that the ordinary legal procedure did not apply in customs cases (Cass. Civile, 30 June 1993, Gilborson).

However, this judgment has remained isolated. The Court of Cassation has reasserted the jurisdiction of the urgent applications judge, in this particular field: “in instituting a particular form of the exercise of imprisonment in default, Article 388 has not excluded the application of Articles 752 and 756 of the Code of Criminal Procedure” (Cass. Com, 18 January 1994, Fook Lung Tse).  The Criminal Chamber of the Court of Cassation reached a similar conclusion when it ruled that the court that had decided on the merits of a case was empowered to rule on the issue of solvency, in the case of the application of imprisonment in default in a customs case (Cass. Crim., 26 October 1995, Barajas Sanabria, Bull., Crim., No. 325).

Lastly, in a judgment of 20 January 1998, the Criminal Chamber of the Court of Cassation confirmed the applicability of the common law to imprisonment in default in customs cases, in admitting the possibility for persons so imprisoned to be dispensed from execution of this measure on the grounds of Articles 710 and 752 of the Code of Criminal Procedure (Cass. Crim., 20 January 1998, Bull. Crim. No. 23).

II. The extent of the jurisdiction of the urgent applications judge:

In accordance with the provisions of Articles 710 and 711, referred to expressly in Article 756, the relevant criminal court also has jurisdiction concerning the urgent applications procedure: while the urgent applications judge is initially empowered to rule on all applications concerning the imposition of imprisonment in default, when the exercise of this form of constraint gives rise to a serious challenge, it is the criminal court that has the authority to rule on the matter (Cass. Civ., 19 January 1983, Cass. Com., 1 February 1994).

This jurisprudence has not always been followed by trial and appeal courts.

Nevertheless, it has been confirmed by the Court of Cassation.  On 5 April 1996, the plenary court ruled that the powers of the urgent applications judge under Article 756 of the Code of Criminal Procedure extended to assessing all aspects of the lawfulness of imprisonment in default.  The Court of Cassation quashed all the findings of a judgment of the Paris Court of Appeal rejecting an application for the suspension of imprisonment in default on the grounds that, principally, in accordance with article 756 of the Code of Criminal Procedure, debtors so imprisoned could only apply to the president of the tribunal de grande instance, acting under the urgent applications procedure in cases where they had already been imprisoned or arrested and, subsidiarily, the powers of urgent applications judges were limited, in such cases, to assessing the apparent lawfulness of the document under the terms of which the constraint was applied (Cass. Ass. Plenière, 5 April 1996, Borey).

Thus, persons who are liable to imprisonment in default, whether they are at liberty, under arrest or already imprisoned, may lodge an application with the urgent applications judge for the imprisonment in default to be suspended, particularly on the grounds of their insolvency.
	
	17
	49
	123. 

	Foucher
	F-
France
	JP
	Court
	22209
	1998-146
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The Code of Criminal Proceedings stated in Article R.155 that  certain documents contained in the files, such as judgments, final orders etc, may be released to the parties at their request, and with the authorisation of the Public Prosecutor copies of the other documents on the file concerning the proceedings. As far as the case law is concerned, in its judgment of 12 June 1996, the Court of Cassation gave a new interpretation of the above Article based on Article 6, paragraph 3 of the Convention in relation to proceedings in which the case has already been sent for trial: “everyone charged with a criminal offece thus has the right, under Article 6, paragraph 3, of the Convention not to immediate communication of the documents on the file but to the release, at his expense and, where appropirate, acting thourgh his lawyer, of copies of the documents submitted ot the court he has been summoned to appear before”, and the provisions of Article R.155-2, “requiring the authorisation of the Public Prosecutor’s Office for the realease of copies of the documents on the case file to the parties, may not impede the exercise of the rights of the defence”.
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	Beaumartin
	F-
France
	JP

LEG

ADM

PRACT
	Court
	15287
	1995-254
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

As first concerns the jurisprudence with regard to the interpretation of international treaties, the French Government recalls that by a judgment of 29 June 1990, the Conseil d'Etat, sitting in plenary session, abandoned the practice of referring the question of the interpretation of international treaties, the wording of which is uncertain or ambiguous, to the Minister of Foreign Affairs (l'envoi préjudiciel).  Henceforth, the Conseil d'Etat itself interprets international treaties, and, if it requests the opinion of the executive power, it does not feel bound thereby (see paragraphs 20 and 38 of the judgment of the Court, Series A, No. 296-B). 

     Secondly, the French Government has engaged in an ambitious reform of administrative procedure, adopted by parliament on 31 December 1987, in order to face the problems resulting from the overload of cases before the Conseil d'Etat and the ensuing prolongation of the time needed to deliver judgment. The central element of the reform is the setting up of administrative courts of appeal, above the administrative tribunals and under the Conseil d'Etat. Article 1 of the law provides the five inter-regional appeal courts set up with basically the same appellate competence as the Conseil d'Etat: "appeals lodged against judgments from the administrative courts, except those concerning questions of legality, disputes regarding municipal and cantonal elections and ultra vires actions against regulatory acts."  An Act of 8 February 1995 has completed this reform.  It has transferred the competence to deal with all ultra vires actions, including the power to deal with appeals directed against regulatory acts, to the administrative courts of appeal as from 1 October 1995. Today the administrative courts of appeal have, accordingly  taken over the role of the Conseil d'Etat as appellate jurisdiction vis à vis the administrative courts.  In 1988, the new appeal courts were, accordingly, provided with important means in the form of personnel, material and new premises. These means will be further improved through the Act of 6 February 1995, the Act on Justice for the next five-year term (loi quinquennale sur la justice), which provides, for the period until 1999, the recruitment of 180 magistrates and the creation of 200 posts within the registries of the administrative courts of first and second instance. Today the competence of the Conseil d'Etat, thus redefined, is the following:

1.   an unchanged competence as first and final instance, which competence represented 10%-12% of the judgments from the years preceding the setting up of the administrative courts of appeal. The main competence relates to disputes which are of particular national importance (namely appeals directed against decrees and regulatory acts by ministers);

2.   a completely residual competence as appeal judge vis-à-vis the administrative tribunals which concerns appeals in election matters and the rare appeals which concern the question of legality (recours en appréciation de légalité);

3.   a competence as cassation judge with respect to the administrative courts of appeal, which today constitutes the most important competence of the Conseil d'Etat.

Furthermore, the requests for cassation lodged with the Conseil d'Etat are efficiently iltered by a special commission. In fact, Article 11, first paragraph, of the Act of 31 December 1987, has provided for an initial procedure dealingwith the admissibility of cassation requests formulated under thedecree of 2 September 1988.  The Commission competent to decide on the question of the admissibility of cassation requests instituted by this decree can reject, by motivated judgment, requests which are inadmissible or devoid of chances of success. Finally, the Conseil d'Etat has pursued an important effort in order to regroup its files according to their object, to specialiseits sub-sections, to streamline the instruction of the cases and to computerise the handling of the cases. The effects of these measures of a general character are already being felt in terms of length of proceedings. As from the creation of the administrative courts of appeal, the number of cases inscribed on the list of the Conseil d'Etat has decreased with some 5 000 cases which have been transferred to the new jurisdictions.  The years which have followed this transfer are characterised by a balance between incoming and outgoing cases, in a general context of increasing litigation. More recently and as a result of the progressive transfer of competence, which continued until 1 October 1995, the situation of the Conseil d'Etat has been very positive.  The number of cases judged has increased by some 10% between 1993 and 1994, to reach 11 314 files in terms of corrected series of cases.  This remarkable result has allowed the number of cases on the list to decrease by some 3 000 files, bringing it to some 19 300 cases (whereas it comprised 25 000 cases at the end of 1987). At this moment, 60% of the appeals result in judgment in less than two years, and the list, on which three-quarters of the cases are less than three years old, now comprise much more recent cases. The average time needed to render judgment is, accordingly, today less than two years, whereas it was thirty-six months in 1987 and twenty-six months in 1990. A period of eighteen months, which is the short-term objective pursued, accordingly appears within reach considering the excess of cases judged as compared to the number of new cases. The government, moreover, wishes to specify that the judgment of the Court has been published in the Bulletin d'information de la Cour de cassation and in the Recueil Dalloz Sirey, ensuring in this way that the jurisprudence of the Court is efficiently disseminate to the courts concerned. The French Government considers that these measures will help to avoid the repetition of violations such as those found in the present case.
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	125. 

	Hakkar
	F-
France
	JP
	CM
	19033
	2001-004
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The French authorities recall that this case has its origin in the decisions of the President of the Assize Court to postpone the consideration of the case. This was a personal choice by the President, who might easily have granted the postponement of the case under the terms of Article 287 of the Code of Criminal Procedure which provides that “The President may, either of his own motion or at the request of the prosecution, order a postponement to a later session cases which, in his view, are not ready for judgment at the session for which they are placed on the roll”.
The full text of the Commission’s report is available on the web site of the European Court of Human Rights (www.echr.coe.int/hudoc). The French authorities specify that copies of the Commission’s report have been sent to the authorities directly concerned by this case. They consider, taking into account the specific circumstances of the case and the direct effect normally given to the Convention and to the case-law of the Strasbourg organs in domestic law (see, inter alia, Cass. Soc. 14 January 1999 Bozkurt, Cass. Civ. 28 April 1998 M. G. and Conseil d’Etat 14 February 1996 Maubleu), that these measures will prevent new violations similar to that found in this case.
	
	
	
	126. 

	Fouquet Raymond
	F-
France
	JP
	CM
	20536
	1997-342
	ART 06 §1 PUBLIC HEARING IN “CIVIL” (DISCIPLINARY) PROCEEDINGS:

By its judgment of 14 February 1996 in the case of Maubleu, the Conseil d'Etat accepted the applicability of Article 6, paragraph 1, of the Convention to ordinal disciplinary jurisdictions. Furthermore, the Committee of Ministers's decisions and the report of the Commission have been transmitted to the authorities concerned. Moreover, the judgment of the Court of 26 1995 in a similar case, the case of Diennet, has been published in the Gazette du palais (No. 5, Sept-Oct 1996, pp. 529-532). The Government of France is of the opinion that, having regard to the status of the Convention and the case-law of the Strasbourg bodies in domestic law, the ordinal disciplinary jurisdictions - 74 - will not fail to apply the rules relating to public hearings in accordance with this case-law.
	
	13
	44
	127. 

	Diennet
	F-
France
	JP

EXE
	Court
	18160
	1997-352
	ART 06 §1 PUBLIC HEARING IN “CIVIL” (DISCIPLINARY) PROCEEDINGS:

Articles 13, 15 and 26 of Decree No. 48-1671 of 26 October 1948, from which the violation found in this case originates, were amended in 1993 by Decree No. 93-181 of 5 February 1993: henceforth hearings before a body of the Medical Association sitting to determine disciplinary charges are held in public; the chairman of the body in question may, however, of his own motion or on an application by one of the parties or by the person whose complaint has led to the case being brought before a regional council, exclude the public from all or part of the hearing in the interests of public order or where respect for private life or medical confidentiality so justifies.

Furthermore, Articles 13 and 28 as amended, now provide that decisions are made public, but that the bodies in question may decide not to include in the certified copies any details, such as surnames, which might be incompatible with respect for private life or medical confidentiality.

The Government of France also recalls that by its judgment of 14 February 1996 in the case of Maubleu, the Conseil d'Etat accepted the applicability of Article 6, paragraph 1, of the Convention to ordinal disciplinary jurisdictions, and that the judgment of the Court has been published in the Gazette du palais (No. 5, September-October 1996, pp. 529-532) as well as transmitted to the authorities concerned.

The Government of France is of the opinion that, having regard to the status of the Convention and the case-law of the European Convention on Human Rights in domestic law, the ordinal disciplinary jurisdictions will not fail to apply the rules relating to public hearings in accordance with this case-law.
	
	4
	57
	128. 

	B.
	F-
France
	JP
	Court
	13343
	1993-052
	ART 08 PRIVATE LIFE (TRANSSEXUAL):

In two judgments rendered on 11 December 1992, the Court of Cassation, sitting in plenary assembly, established a precedent which will prevent cases such as the applicant's from reoccurring.In these judgments the Court of Cassation held, inter alia: "that when, after having undergone a medical and surgical treatment having a therapeutical purpose, a person presenting transsexual syndromes no longer possesses all the characteristics of her original sex and has taken on a physical appearance bringing her close to the other sex, to which corresponds also her social behaviour, the respect due to private life justifies that her civil status shall henceforth indicate the sex of her appearance; that the principle of the inalienability of the status of individuals does not prevent such a change."
	
	8
	62
	129. 

	Union des Athées
	F-
France
	JP
	CM
	14635
	2001-005
	ART 11 FREEDOM OF ASSOCIATION:

Act No. 87-571 on the development of sponsorship entitles registered associations such as the applicant association to receive donations.  In this way, the Act provided a legal basis for the long-tolerated practice of gifts from hand to hand, thereby reducing the differences between the legal arrangements governing different types of association.

Section 16 of the Act provides that registered associations may “receive gifts from hand to hand, as well as donations fromrecognised associations”.

Gifts from hand to hand may take the form of cash, cheques, bearer securities, giro transfers, furniture or life-insurance policies.  There are no limits to the amount that may be given.  Gifts of this kind do not require notarised deeds or official authorisation.  The only requirement, according to case-law, is for the relevant funds to have been set aside before the donor’s death.  For example, the courts have already ruled that a gift of this nature was legitimate if the cheque was intended to be cashed after the death of the drawer, provided that the funds were available (Aix-en-Provence Court of Appeal, 12 March 1987).

The Commission report has been forwarded to the authorities directly concerned and may be consulted on the Council of Europe website (www.dhdirhr.coe.int/hudoc) and the French site Legifrance (www.legifrance.gouv.fr).

Bearing in mind the status in domestic law of the Convention and the Strasbourg organs’ case-law (see in particular Cass. Soc. 14 January 1999 Bozkurt, Cass. Civ. 28 April 1998 M. G. and Conseil d’Etat 14 February 1996 Maubleu), the Government of France considers that authorities or courts presented in future with similar problems to that encountered by the applicant association will pursue this progressive interpretation of the law and give full effect to the decision of the Committee of Ministers, taken in the light of the Commission’s report on the case.


	
	
	
	130. 

	Hentrich
	F-
France
	JP

LEG

EXE
	Court
	13616
	1998-086
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:
Jurisdiction to hear appeals against pre-emption decisions under Article 668 of the General Tax Code was vested in the ordinary courts.

Initially, the ordinary courts reviewed only the formal correctness of pre-emption decisions (Lyons Court of Appeal, judgment of 14 April 1947); subsequently they satisfied themselves that pre-emptions did not have a speculative purpose and that they did not disclose any misuse of power (Cour de cassation, 5 February 1957). (See, in particular, the European Court of Human Rights' judgment of 22 September 1994, paragraph 23).

In four leading judgments delivered on 16 June 1987, the Cour de cassation changed its case-law according to which the judge could not, because of the discretionary nature of the right of pre-emption, review the Revenue's assessment that a declared price was too low. The Cour de cassation declared then that the reasons given for decisions to exercise a pre-emption right must be in writing and contain a statement of the considerations of law and fact on which the decisions were based. (See also the European Court of Human Rights' judgment of 22 September 1994, paragraph 23).

This jurisprudence change in case-law nevertheless left unresolved the problem that the law made no distinction between pre-emption of a property acquired with fraudulent intent and pre-emption of a property acquired without such an intent. However, the Revenue has not exercised its right of pre-emption since June 1997, that is, before the European Court of Human Rights rendered its judgment.
	
	27
	108
	131. 

	Delta
	F-
France
	JP
	Court
	11444
	1991-031
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

As regards the examination of witnesses by the Court of Appeal under Article 513, paragraph 2, of the Code of Criminal Procedure, the Government of France, referring to paragraph 28 of the Court's judgment, is of the view that the change in the Court of Cassation Criminal Division's case-law since its Randhawa judgment of 12 January 1989 allows it to state that in future similar cases cannot occur again.In any case, if the Code of Criminal Procedure were to be amended in the future, the Court's judgment in the present case would be taken into account.
	
	0
	53
	132. 

	Tomasi
	F-
France
	LEG

PUB
	Court
	12850
	1994-034
	ART 03 MALTREATMENT BY POLICE:

ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

 In order to draw the attention of the courts to their duties under Article 5, paragraph 3, and Article 6, paragraph 1, of the Convention, the judgment of the European Court of Human Rights has been published in the information bulletin issued by the Court of Cassation.  In addition, Act 93-2 of 4 January 1993 (Article 102) has taken away the privilege of jurisdiction which was an important reason for the delays criticised under Article 6, paragraph 1. The reforms of criminal procedure introduced by the above-cited Act 93-2 and Act 93-1013 of 24 August 1994 have furthermore increased the protection accorded to persons held in police custody in order to prevent the repetition of the violation of Article 3  of the Convention found in this case.
	
	11
	77
	133. 

	G., A., G. et C. J.
	F-
France
	LEG

JP
	CM
	18657
	1998-136
	ART 05 §2 DETENTION IN PSYCHIATRIC HOSPITAL (RIGHT TO BE INFORMED OF REASONS):

ART 05 §4 LENGTH OF PROCEEDING FOR THE RELEASE FROM MENTAL HOSPITAL:

Section 326-3 of the Code of Public Health was amended by the Act of 27 June 1990, i.e. at the time when the facts of the present case occured. According to the new provision, the person confined ex officio to a mental hospital shall be informed, immediately after her/his admission and, subsequently, at his or her request, of his/her legal situation and his/her rights. This provision ensures the communication to the person concerned of the reasons having led to his/her confinement in a mental hospital, and its application will avoid new violations of Article 5, paragraph 2, of the Convention similar to that found by the Committee of Ministers in this case. As regards the non-respect of the requirement of a speedy examination of the applications for liberation provided for in Article 5, paragraph 4, of the Convention, the Government recalls that the extension of the case-law concerning the State liability for the slowness of proceedings and the steps taken in terms of both structure and means so as to reduce the length of proceedings (see Resolution DH (98) 5 in the case of J – C.C. against France) will allow to avoid the same kind of violation in future. Moreover, the Commission’s report has been disseminated to the authorities directly concerned in order to draw their attention on their obligations under the Convention.
	
	0
	0
	134. 

	Bellet
	F-
France
	LEG

JP
	Court
	23805
	1999-348
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED):

Law No. 91-1406 of 31 December 1991 making miscellaneous social-welfare provisions set up a special scheme for the compensation of haemophiliacs and transfusion patients who had been infected following injections of blood products.  The distinctive feature of the system, which is based on solidarity, is that it enables reparation to be made for the consequences of HIV infection independently of the investigation of liability.  Section 47 provides:

“I.   Victims of damage resulting from infection with the human immunodeficiency virus caused by transfusion of blood products or injection of blood derivatives carried out within the territory of the French Republic shall be compensated in the manner set out below. 

II.  No final settlement clause whereby a victim undertakes not to pursue any proceedings or action against any third party in respect of his infection shall be a bar to the procedure herein provided for.

III. Full compensation for the damage defined in subsection I. shall be provided by a Compensation Fund, having legal personality, presided over by a serving or retired divisional president or judge of the Cour de cassation and administered by a compensation board. A council whose members shall include representatives of the associations concerned shall be established to assist the chairman of the Fund.

IV.  In their claims for compensation, victims or their heirs shall provide proof of their infection with the human immunodeficiency virus and of the transfusion of blood products or injections of blood derivatives (…).  Victims or their heirs shall communicate to the Fund all the information in their possession.  Within three months of the receipt of a claim, a period which may be extended at the request of the victim or his heirs, the Fund shall consider whether the conditions for payment of compensation have been fulfilled.  It shall investigate the circumstances under which the victim was infected and make any necessary inquiries, which may not be resisted on grounds of professional secrecy (...)

V.  The Fund shall be required to make an offer of compensation to any victim referred to in subsection I. within a time-limit laid down by decree, which may not exceed six months from the day on which the Fund receives full proof of the damage (...)

VI.  The victim shall inform the Fund of any judicial proceedings pending.  If legal proceedings are brought, the victim shall inform the court of his application to the Fund.

VII.  (...)

 VIII. The victim shall not be entitled to take legal action against the Compensation Fund unless his claim for compensation has been dismissed, no offer has been made to him within the time-limit referred to in the first paragraph of subsection V., or he has not accepted an offer made to him.  Proceedings shall be brought in the Paris Court of Appeal.

IX.  The Fund shall be subrogated, for an amount no higher than the sums paid out, to the victim's rights against the person liable for the damage and against persons required, for whatever reason, to make full or partial reparation for that damage, within the limits of those persons' liabilities.  However, the Fund may institute proceedings on the basis of that subrogation only where the damage is attributable to negligence.  The Fund may intervene in proceedings in the criminal courts, even if it does not do so until the appeal stage, where the victim or his heirs have claimed compensation as a civil party in proceedings pending against the person or persons responsible for the damage defined in subsection I.  In such cases it shall be considered a full party to the proceedings and may have recourse to all the remedies available in law. If the acts which caused the damage have given rise to criminal proceedings, the civil court shall not be required to defer its decision until there has been a final decision by the criminal court.

X.   Unless otherwise provided, the provisions governing the implementation of this section shall be laid down in a decree issued after consultation of the Conseil d'Etat.”

The wording of this law could be interpreted as meaning that a person who had accepted an offer from the Fund could still sue the persons liable for the damage done to them.

However, this point was clarified by the Cour de cassation in the Bellet judgment of 26 January 1994, at the origin of the present case, in which the Court held that the Paris Court of Appeal had been correct in finding that, whilst victims who had submitted a claim to the Fund were entitled to take proceedings for compensation, they could no longer do so once they had accepted the Fund’s offer, since such acceptance implied that they had been compensated in full.

This decision has since been confirmed by a judgment of 9 July 1996 of the First Civil Division of the Cour de cassation and a further judgment of the plenary Cour de cassation of 6 June 1997.

Case-law therefore confirms that, by accepting an offer from the Fund, a victim waives the right to lodge further legal proceedings.
	
	18
	39
	135. 

	Funke
	F-
France
	LEG

JP

EXE
	Court
	10828
	1994-083
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 08 PROTECTION OF HOME (SEARCHES):

ART 08 CORRESPONDANCE:

The Government considers that by adopting the Budget Acts of 30 December 1986 and 29 December 1989, France has complied with its obligations under Article 53 in so far as the violation of Article 8 established by the Court is concerned. According to Article 64, as amended by these two acts, all home searches, except those carried out in connection with a flagrant offence, must be authorised in advance by a reasoned order of the president of the tribunal de grande instance or a judge delegated by him (see also the Committee of Minister's Resolution DH (94) 51 in the Miailhe case).


With regard to the violation of Article 6, paragraph 1, the government is of the opinion that the changes of the exchange control regulations and the developments of the practice of the customs authorities and of the case-law of the courts have solved the problems of a general character resulting from the Court's judgment, thereby preventing the repetition of the violation found. 


In January 1990, the exchange control regulations were amended. Henceforth, all residents may keep assets abroad, in whatever form, and the revenues acquired abroad must no longer be repatriated. As a consequence, the customs authorities will no longer undertake the kind of searches they carried out in Mr Funke's case. A person in Mr Funke's situation can, accordingly, no longer be charged with a criminal offence, under Articles 65, paragraph 1, and 413 bis of the customs code.


Moreover, when applying the said Article 65, the custom officers will, henceforth, only request the communication of documents whose existence is required by law or can be proven. Furthermore, the Court of Cassation ensures that the documents, the communication of which is requested by the administration, really exist. In addition, the Conseil Constitutionnel has held that the power to order communica​tion vested in certain governmental officials has to be exercised in accordance with certain conditions relating to the motivation for the communication order, the age of the documents concerned, the manner in which the documents requested are kept by the administration, the possibility to be accompanied by counsel and the recording of the event.


In these circumstances the French Government does not consider it necessary to amend Articles 65, paragraph 1, and 413bis of the customs code which are the indispensable counterpart to the declaration system in force in customs, fiscal and exchange control matters.
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	136. 

	G. N. I
	F-
France
	LEG
	CM
	18752
	1997-395
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

Law no. 93-1013 of 24 August 1993, which came into force on 2 September 1993, introduced Article 585-1 into the Code of Criminal procedure, the first paragraph of which provides: "Save the President of the criminal Division decides otherwise, a convicted appelant shall lodge his pleading with the registry of the Court of Cassation no later than one month from the date of the notice of appeal."
	
	0
	27
	137. 

	Allenet de Ribemont
	F-
France
	LEG

PUB
	Court
	15175
	1995-247
	ART 06 §2 PRESUMPTION OF INNOCENCE:

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The judgment of the Court has received much publicity and has been published in the Bulletin d'information de la Cour de Cassation. In addition, Heading V of the Act of 4 January 1993 on the reform of criminal procedure provides for the adoption of certain measures in order to ensure that the presumption of innocence is respected. In particular, under section 47 of the Act, the investigation judge may conclude that there has been a breach of this presumption in the course of on goin proceedings and order a rectifying measure or the publishing of a statement in order to put end to an interference.
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	138. 

	Beldjoudi
	F-
France
	LEG
	Court
	12083
	1996-085
	ART 08 FAMILY LIFE (EXPULSION):

The Order of 2 November 1945 concerning the conditions of entry and residence of aliens in France, as last amended by the Acts of 24 August 1993 and 30 December 1993 (for the previous amendments see paragraphs 43 to 50 of the Court's judgment), establishes in Section 25 a distinct category of aliens, which enjoy special protection against expulsion measures:

“The following persons cannot be subjected to an expulsion order under Section 23:

1. An alien under eighteen years of age;

2. An alien who proves by any means that he has habitually resided in France since attaining the age of six at the most;

3. An alien who proves by any means that he has habitually resided in France for over fifteen years, and also an alien who has lawfully resided in France for over ten years, except where he has had, during this whole period, a temporary residence permit containing the indication “student”;

4. An alien who has been married for at least one year with a spouse of French nationality on condition that there has been no separation and that the spouse has kept French nationality;

5. An alien who is the father or the mother of a French child residing in France, provided that he exercises parental authority, at least in part, with respect to the child or is actually meeting his needs;

6. An alien who is the beneficiary of a pension in respect of an accident in employment or occupational illness paid by a French organisation, and whose permanent disability percentage is greater than or equal to 20 %;

7. An alien residing in France in non-irregular fashion under one of the residence documents provided for by the present order or international agreements, and who has not been definitively convicted and sentenced to a penalty equivalent at least to one year's non-suspended imprisonment.

However, as a derogation to No. 7 above, any alien who has been definitively convicted and sentenced to a penalty of non-suspended imprisonment for any length of time for an offence mentioned in or punished by Section 21 of the present order, Sections 4 and 8 of Law No. 73-548 of 27 June 1973 on multiple occupation, Sections L.362-3, L.364‑2-1, L.364-3 and L.364-5 of the Code of Employment or Sections 334, 334-1 and 335 of the Criminal Code, may be deported.

In derogation to the provisions of this section, an expulsion order may be issued under Sections 23 and 24 against an alien who comes in one of the categories mentioned under Nos. 3, 4, 5 and 6, provided that he or she has been definitively convicted and sentenced to a penalty of non-suspended imprisonment of at least five years ...”


Section 26 of the said order provides, however, that an expulsion is possible in the following cases:

“Expulsion may be ordered:

a. In derogation to Section 24, in the event of absolute urgency, [this section deals with the procedure to be followed in case of expulsion];

b. In derogation to Section 25, where it constitutes a compelling necessity for the security of the state or for public safety.

In derogation to Sections 24 and 25, in the event of absolute urgency and where it constitutes a compelling necessity for the security of the state or for public safety, the expulsion may be ordered [. . .]”


It follows from these amendments to the Order of 1945, which confirm for the largest part those already made since 1981, as described in the judgment, that an alien in Mr Beldjoudi's situation, who has habitually resided in France ever since the age of six but who has not been able to acquire the French nationality, can no longer be expelled except where it constitutes a compelling necessity for the security of the state or for public safety.


Moreover, Section 23 of the Order of 1945 specifies that:

“[. . .] The expulsion order can be revoked at any time by the Minister of the Interior. Where a request for such a revocation is made more than five years after the effective implementation of the expulsion order, it may only be refused after the commission provided for under Section 24, before which the interested party may be represented, will have given its position [. . .]”


Moreover, an appeal may be lodged against a negative decision of the minister before the administrative judge who will consider it, in particular in the light of Article 8 of the Convention (see C.E. Sect., judgment Minin No. 76945 of 10 April 1995).
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	139. 

	C.G.
	F-
France
	LEG
	CM
	17261
	1997-005
	ART 08 FAMILY LIFE (IN PRISON) + ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

The first paragraph of Article 145-3 provides explicitly that every person kept in detention on remand may receive visits, and be so authorised by the investigating judge, insofar as he or she is not subject to a prohibition to communicate. This prohibition to communicate can only be given for a period of ten days, which can be renewed only once.Moreover, Article 145-3, paragraph 2, 2nd sentence, provides that: "at the expiry of a period of one month from the first day of detention on remand, the investigating judge can only refuse to give authorisation for a visit to a member of the family of the detained person through a written decision containing specific reasons in the light of the needs of the investigation." Furthermore, the decision of the investigating judge shall be notified without delay to the accused who has the possibility to appeal to the president of the Indictments Chamber "who shall give a ruling within five days by means of a reasoned written decision, which is not subject to appeal. When the president of the Indictments Chamber quashes the decision of the investigating judge, he himself shall give the authorisation for a visit."
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	140. 

	Huvig
	F-
France
	LEG
	Court
	11105
	1992-040
	ART 08 TELEPHONE TAPPING: 

The act of 10 July 1991 concerning the secrecy of telecommunications, which came into force on 1 October 1991, added an Article 100 to the Code of Criminal Procedure relating to interceptions ordered by the judiciary. Under Article 100-1 the investigating judge may, if the apposite penalty is equal or superior to two years imprisonment and when the investigation requires it, order the interception, recording and transcription of telecommunications.  The decision to intercept, which must be taken in writing, is not of a judicial nature and cannot be appealed against.  Article 100-1 specifies that this decision must contain all elements permitting identification of the line to be intercepted and state the offence which justifies recourse to interception.  In addition it must specify its duration, which Article 100-2 sets for a maximum period of four months, renewable only accordingly to the same conditions. Article 100-4 provides that each interception and recording operation must be mentioned on a record which states the date and the hour on which it started and those when it was terminated. The transcription of a communication which is of evidential value must also be recorded in accordance with Article 100-5. This record becomes part of the file. Article 100-6 provides that the recordings will be destroyed on the initiative of the prosecution after expiry of the time limit for bringing a prosecution and that such destruction be recorded.  Finally, under the terms of Article 100-7, no telephone line to a lawyer's office or his home may be intercepted without the President of the Bar having been previously informed by the investigating judge.
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	85
	141. 

	Pham Hoang
	F-
France
	LEG
	Court
	13191
	1993-031
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID):

Law No 91-647 of 10 July 1991 on legal aid has changed the legal aid system.


In pursuance of Section 10 of this law, legal aid is granted to plaintiffs or defendants in contentious or non-contentious proceedings before any court.


A Legal Aid Office has therefore been set up at each tribunal de grande instance to decide on applications for legal aid relating to proceedings before the administrative or criminal courts of first and second instance.  A Legal Aid Office has also been set up at the Court of Cassation, the Conseil d'Etat and the Refugee Appeals Board.


A practising or retired judge of the Court of Cassation is in charge of that Court's Legal Aid Office. It is also staffed by two members selected by the Court of Cassation, two counsels at the Conseil d'Etat and Court of Cassation, one representative of the Ministry for the Budget, one representative of the Ministry for Social Affairs and one member appointed to represent users' interests.


As a general rule, legal aid is granted where the applicant has insufficient means and when his action does not appear manifestly inadmissible and unfounded, although this last condition does not apply to certain categories of persons including persons accused of crimes, offences, misdemeanours or summary offences and convicted persons.


Sub-section 3 of Section 7 of the law provides that, in respect of cassation, applications for legal aid shall be turned down where no serious ground of appeal on points of law can be found to exist, that is where an appeal is manifestly destined to fail.  This provision applies to all applicants to the Court of Cassation.


Appeals may be made against Legal Aid Offices' decisions; such appeals in cassation cases are referred to the President of the Court of Cassation, whose ruling is issued in an order not subject to appeal..
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	142. 

	L.M.
	F-
France
	PRACT
	CM
	24685
	1999-545
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

Under the Expenditure Authorisation Act of 6 January 1995, six posts for registry staff and six posts for judges were created at the Versailles Administrative Court. 

In the last three years, in spite of the increase in the number of cases registered (6 495 in 1996, 7 672 in 1998, namely more than 18%), the number of cases pending has fallen (20 046 in 1996, 17 120 in 1998, namely more than 14.6%) as a result of the very sharp rise in the number of cases coming to judgment (5 980 in 1996, 8 544 in 1998, namely more than 49%). 

This very considerable increase in throughput is due to the  increase in staff and to the increase in the average productivity of judges. 

This trend in the functioning of the Versailles Administrative Court should be confirmed in the next few years. The Court should in fact be able to absorb the backlog progressively, thanks to the establishment, on 1 September 2000, of the Administrative Court of Cergy Pontoise, which will take over some of the applications currently within the juridiction of the Versailles court in two Départements (Essonne and Yvelines).
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	143. 

	Kemmache
	F-
France
	PUB
	Court
	12325
	1994-024
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS: 

As regards the general measures to be taken, the government points out that all the judgments of the European Court of Human Rights concerning France are published in the Bulletin de la Cour de cassation in order to ensure the dissemination of the Court's jurisprudence at national level. 
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	144. 

	Aït-Mouhoub
	F-
France
	PUB

DIS
	Cour
	22924
	2002-001
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED):

Whereas during the examination of the case by the Committee of Ministers, the government of the respondent state indicated that the Court’s judgment had been published in the Bulletin des arrêts de la Cour de cassation of 15 January 1999, commented in the Revue de Droit Public n° 3-1999 and sent out to the authorities directly concerned.
	28/10/98
	
	
	145. 

	Jamil
	F-
France
	PUB
	Court
	15917
	1996-675
	ART 07 LEGALITY OF OFFENCES AND PUNISHMENTS:

According to the practice established by the Government of France in similar cases and in order to enable the courts to adapt their case-law to the Jamil case, this judgment has been published in the Bulletin d'information de la Cour de Cassation.
	
	nd
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	146. 

	Lehideux & Isorni
	F-
France
	PUB
	Court
	24662
	1999-706
	ART 10 FREEDOM OF EXPRESSION (PRESS):
The judgment of the European Court of Human Rights has been sent out to the authorities directly concerned and published in the Revue trimestrielle des droits de l’homme, No. 38, dated 1 April 1999, and in La semaine juridique, No. 26, dated 30 June 1999; it may also be consulted on the website Légifrance (www.legifrance.gouv.fr).

 The government considers that, given the status of the Convention and of the European Court of Human Rights’ case-law in French domestic law (see, inter alia, Cass. Soc. 14 January 1999 Bozkurt, Cass. Civ. 28 April 1998 M. G., Cass. Com. Ferreira 29 April 1997 and Cass. Crim. Landry 6 May 1997), the French courts will henceforth ensure that cases concerning the offence of public defence of war crimes or the crime of collaboration will be conducted in the respect of freedom of expression, as defined by the Court’s judgment in the case of Lehideux and Isorni.
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	147. 

	Fressoz & Roire
	F-
France
	PUB
	Court
	29183
	1999-712
	ART 10 FREEDOM OF EXPRESSION (PRESS):

 The judgment of the European Court of Human Rights has been sent out to the authorities directly concerned and published in La semaine juridique dated 30 June 1999 and in the Revue trimestrielle des droits de l’homme No. 39, dated 1 July 1999; it may also be consulted on the website Légifrance (www.legifrance.gouv.fr).

 
Furthermore, the Ministry of Justice has circulated a memorandum to all courts to draw their attention to the solution adopted in this case by the European Court.


The government consider that, given the status of the Convention and of the case-law of the European Court of Human Rights in French domestic law (see, inter alia, Cass. Soc. 14 January 1999 Bozkurt, Cass. Civ. 28 April 1998 M. G., Cass. Com. Ferreira 29 April 1997 and Cass. Crim. Landry 6 May 1997), French courts will henceforth interpret the offence of handling the fruits of a breach of professional confidence, in cases concerning journalists, in conformity with the European Court’s case-law.


	
	
	
	148. 

	Piermont
	F-
France
	PUB
	Court
	15773
	1995-255
	ART 10 FREEDOM OF EXPRESSION OF POLITICIAN:

The judgment of the Court has been published in the Bulletin d'information de la Cour de cassation.  In addition, it has been distributed to the local authorities in New Caledonia and French Polynesia.
	
	1
	66
	149. 

	Ollila
	FIN-
Finland
	LEG

EXE
	CM
	18969
	1996-003
	ART 08 CORRESPONDENCE OF PERSON PLACED UNDER GUARDIANSHIP:

On 1 December 1995, a new Act entered into force which introduced a new section 35a to the 1898 Guardianship Act, with the following wording: "A guardian is entitled to open, without the consent of the ward, letters which have arrived to the ward and which on account of the name of the sender or some other special circumstance may be presumed to concern matters falling under the guardian's responsibilities." A detailed description of the background and purpose of this provision is found in Government Bill RP 16/1995.


This change of the law will, furthermore, sufficiently circumscribe the guardian's powers to render effective the ward's right to have criminal proceedings instituted against the guardian if the latter would act in breach of the above provision (violation of the secrecy of telephone conversations and of correspondence – chapter 38, article 3, paragraphs 1 and 3, of the Penal Code).


Another provision of the new act, section 49a, in addition provides that the guardian is responsible for any damage he may cause the ward, whether intentionally or through negligence.

The Finnish Government considers that these measures will prevent the repetition of the kind of violation of the Convention found by the Committee of Ministers in the present case. It also points out that, as an interim measure, the responsible municipal authorities were informed of the problem posed by the absence of sufficiently detailed rules governing the guardian's control of the ward's correspondence and were advised to supplement existing regulations so as to prevent, as far as far as possible, problematical situations from arising while awaiting the entry into force of the new legislation.
	
	58
	53
	150. 

	Raninen
	FIN-
Finland
	PUB

ADM
	Court
	20972
	1999-023
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (CONSCIENTIOUS OBJECTOR): 

The Government of Finland has brought the judgment of the European Court of Human Rights to the attention of the authorities concerned. Moreover, the Government points out that paragraphs 8.1 and 8.2 of the Educational Guide for members of the military police force (part I) have been deleted. These rules concerned the handcuffing of a person to be transported. In the future, the General Service Instructions, which fulfil the requirements of the European Convention of Human Rights, will be applicable.

The judgment of the European Court of Human Rights has been translated into Finnish and a summary of the judgment in Finnish has been included in the FINLEX Data Base System which is maintained by the Ministry of Justice and is accessible to the authorities and the public at a small fee.
	
	0
	61
	151. 

	Kerojärvi
	FIN-
Finland
	PUB
	Court
	17506
	1996-607
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

Following the judgment of the European Court of Human Rights, the Insurance Court (vakuutusoikeus - försäkringsdomstolen) has adopted new Rules of Procedure on 30 October 1995 providing that an appellant shall always have the right to comment upon the opinions submitted by the Compensation Office (tapaturmavirasto - olycksfallsverket). The Rules furthermore provide that the appellant shall be informed of any additional material gathered ex officio by the Insurance Court and shall, in general, have a right to submit comments regarding this material.


The Government notes that the Convention has direct effet in Finnish law and that the domestic law should be interpreted in accordance with the judgments of the European Court of Human Rights (see, inter alia, the judgments of 2 June 1992, KKO:1992:73, of 31 May 1995; and KKO 1995:95, of 6 November 1995 in case S94/1347 (not yet published). Furthermore, in order to ensure that the jurisprudence of the European Court is easily accessible notably to courts and other authorities as well as to practising lawyers and applicants, the Finnish abstract of the Kerojärvi judgment has been entered into the legal database "Finnlex".
	
	3
	62
	152. 

	Hokkanen
	FIN-
Finland
	PUB

EXE
	Court
	19823
	1996-608
	ART 08 FAMILY LIFE (CUSTODY OF CHILDREN):
The judgment of the European Court of Human Rights has been communicated to the Ministry of Justice and the Ministry of Social Affairs and Health and other authorities. In addition, in a seminar on custody, right to access and protection of children organised by the Ministry of Social Affairs and Health in March 1996 for some 150 social workers, emphasis was laid, inter alia, on the necessity of avoiding situations such as that obtaining in the Hokkanen case was stressed.

Furthermore, in order to ensure that the jurisprudence of the European Court is easily accessible, notably to the courts and other the authorities as well as to practising lawyers and applicants, the Finnish abstract of the Hokkanen judgment has been entered into the legal database "Finnlex".

The Government is of the opinion that, considering that the Convention has direct effect in Finnish law and that the domestic law should be interpreted in accordance with the judgments of the European Court (see, inter alia, the Supreme Court's judgments of 2 June 1992, KKO 1992:73, of 31 May 1995; and KKO 1995:95, of 6 November 1995 in case S94/1347 (not yet published)), the authorities concerned will use their best endeavours to prevent the repetition of a violation similar to the one found by the European Court in the present case.

Accordingly, the Government considers that it has met its obligations under Article 53 of the Convention.

The Government wishes to add, nevertheless, that a legislative amendment, concerning the execution of decisions in cases regarding child custody and access, enters into force in December 1996 and that the Hokkanen case has been taken into account in the elaboration of the new law so as to ensure compliance therewith.
	
	55
	62
	153. 

	Z.
	FIN-
Finland
	PUB
	Court
	22009
	1999-024
	ART 08 FAMILY LIFE:

ART 08 PRIVATE LIFE:
The Government of Finland has ensured that a three-page summary in Finnish of the judgment of the European Court of Human Rights had been included in the FINLEX Data Base System which is maintained by the Ministry of Justice and is accessible to the authorities and the public at a small fee.
	25/02/97
	0
	45
	154. 

	Manoussakis and others
	GR-

Greece
	ADM
	Court
	18748
	2005-87
	ART 9 FREEDOM OF RELIGION:

The Council of State had already held in 1991 that the “authorisation” of the ecclesiastical authority required by Law no. 1363/1938, as implemented through Royal Decree of 20 May/2 June 1939 regarding the construction and operation of places of worship, was a mere opinion, not binding on the Minister (see paragraph 26 of the judgment of the European Court).

Following the judgment of the European Court, the government's practice in the exercise of its discretion under the above-mentioned laws was immediately brought into conformity with the case-law of the European Court, attesting to the direct effect accorded to the European Convention on Human Rights and the European Court's case-law in Greek law. Following the Court's judgment, the control by the Ministry of Education and Religious Affairs has thus regarded only the formal conditions laid down by the aforementioned Decree (cf paragraph 47 of the European Court's judgment). As a consequence, following this judgment, the administration has, in all similar cases, granted permission, except in one concerning scientologists where the application was rejected on purely procedural grounds and never challenged before the Council of State.

The Ministers' Deputies have expressed their satisfaction at the stable administrative practice followed after the European Court's judgment, which has effectively prevented new violations. 

The above state of affairs has also been confirmed by the Greek courts. Thus, the Court of Cassation, relying in particular on the European Court's judgment in the case of Manoussakis and others, held unanimously on 6 December 2001 (judgment no 20/2001), in the context of a criminal case regarding the unlawful opening of a place of worship in 1994, that the “absolute discretion” granted to the administration by Article 1, paragraph 1(c) and paragraph 3 of Royal Decree of 20 May/2 June 1939 constituted “an unacceptable limitation of the freedom of religious worship contravening both Article 13, paragraphs 1and 2 of the Constitution and Article 9, paragraphs 1and 2 of the European Convention on Human Rights”. 

The effectiveness of the Council of State's supervision of the respect of this new state of affairs, including the correct application of the purely formal requirements still to be respected when applying for the construction or operation of a place of worship has today been greatly improved. Whereas it is true that the European Court held at the time of the events that this supervision was insufficient for the purposes of the European Convention, the government stresses that the relevant proceedings have today been considerably speeded up (see Final Resolution ResDH(2005)65 on Pafitis and others against Greece and other cases) and the administration's full compliance with the Council of State's decisions ensured (see Final Resolution ResDH(2004)81 on Hornsby against Greece and other cases), thus also eliminating the possibility of postponement of administrative decisions, including judicial review thereof, for excessively long periods of time. 

The attention of the public and the legal community was rapidly drawn to the requirements of the European Convention on Human Rights, as defined in the judgment of the European Court of Human Rights, as regards the functioning of places of worship, as the judgment of the European Court was published with extensive commentaries in widely-read Greek law journals: To Syntagma 4/1997, 1013-1027 and Yperaspisi 4/1997, 910-952.

Conclusion

In view of the foregoing, the Greek Government is of the opinion that all consequences of the violation for the applicants in the present case have been erased and stresses that no similar violation has ever reoccurred nor will reoccur in the future. The government accordingly believes that Greece has complied with the Court's judgment in the present case.

In a broader context, Greece is currently considering, notably in the light of Committee of Ministers' Recommendation (2004)5, how the new legal situation and practice should be reflected in relevant legal texts, and in particular in Law 1363/1938 and in Royal Decree of 20 May/2 June 1939. In this process, close attention is paid to the case-law of the European Court, the recommendations of the Council of Europe Commissioner for Human Rights and, more generally, to the Council of Europe's standards in this field.
	26/09/1996
	
	
	


	- Judicial proceedings for overturning the presumption (henceforth rebuttable) and for obtaining complementary compensation, constitute the object of another case in which the Court found a violation of Article 1 of Protocol No. 1 (Dimitrios Azas and others against Greece, judgment of 19 September 2002, application No. 50824/99). More precisely, this case raises the question whether the evidence for overturning the presumption and obtaining complementary compensation must be examined in the proceedings concerning the determination of the unit amount or in separate proceedings. The Government will examine the question or the procedure which must be followed in the light of the conclusion of the Court in that case.
	15/11/96
	
	
	155. 

	Katikaridis
	GR-

Greece
	DIS

PUB

JP
	Cour
	19385
	2002-105
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

See case Tsomtsos
	15/11/96
	
	
	156. 

	Larissis& others
	GR-

Greece
	DIS
	Court
	23372
	2004-80
	ART 09 FREEDOM OF RELIGION:
Concerning general measures, the judgment of the European Court was rapidly transmitted by the State Legal Council to the President and the Public Prosecutor of the Court of Cassation so that they might take it into account in their practice. The Government recalls in this respect that the European Convention and the European Court's case-law are granted direct effect by all highest judicial organs in Greece (see in particular Resolution DH(99)714 concerning the case of Papageorgiou against Greece). As a result, since the dissemination of the Larissis and others judgment, no prosecution has been initiated or conviction imposed in similar cases.
	24/02/98
	
	
	157. 

	Agga II
	GR-

Greece
	DIS
	Court
	50776
	2005-88
	ART 9 FREEDOM OF RELIGION:

The Court's judgments raised an issue of interpretation and application by domestic courts of Articles 175 and 176 of the Greek Criminal Code in cases of elected leaders of certain factions of the Muslim community in Greece.

The judgment of the European Court in the case of Serif has been translated into Greek, disseminated by the Ministry of Justice to all competent judicial authorities and published in the widely-read criminal law journal Poiniki Dikaiosyni 3/2000, 272-275. In addition, the translation of both judgments has been published on the site of the Greek State Legal Council, www.nsk.gr <http://www.nsk.gr>.

As a result, the impugned interpretation of  Articles 175 and 176  of the Criminal Code was rapidly changed, as the domestic courts granted direct effect to the European Court's judgment in the Serif case (see the abovementioned decision of the Criminal Court of Lamia on 28 March 2001 and, subsequently, that of 24 April 2002 of the Thessaloniki Appeal Court).

The Greek Government considers that the measures adopted have both remedied the consequences of the violations found in these cases and will prevent new similar, violations in the future. Accordingly, Greece has complied with its obligations under Article 46, paragraph 1, of the Convention in the present cases. 


	17/10/2002
	
	
	

	Agoudimos et Cefallonian Sky Shipping Co.
	GR-

Greece


	EXE

PUB
	Court
	38703
	2004-002
	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

The violation found by the European Court of Human Rights in this case had its origin in a dispute over the applicants’ liability for contributions to the sailors’ social security fund (NAT) by the previous owner of a ship they had bought on 06/02/1983 at public auction. NAT won at first instance and the applicants on appeal. The Court of Cassation (judgment No. 472/16.04.1997), applying the existing legislation at the time of the sale, found against the applicants and drew a further argument from Act 1711/1987 (adopted following the appeal decision) which, although interpreting the existing provisions, actually determined the substance of the dispute retrospectively, establishing buyers’ liability in case of public auctions. The case was thereafter referred back to the Piraeus Court of Appeal for a new decision. The European Court found that the state had intervened in the proceedings in a decisive manner favourable to itself.

The government recalls that Article 28, paragraph 1, of the Greek Constitution provides that the Convention is part of the national legal order and its provisions prevail over every other legislative provision. It also draws attention to the direct effect of the Convention and of the Court’s case-law in Greek law (as shown e.g. in Resolution DH(99)74 in the Papageorgiou case and by other examples of domestic case-law, especially the judgments 33/2002 and 14/1999 of the Court of Cassation, plenary; judgment 954/1999 of the Athens Court of Appeal; judgment 1141/1999 of the Supreme Administrative Court, 1st Chamber; etc.).

Given that direct effect, and the measures taken to ensure that judges of courts of first instance and of appeal are aware of the obligation to avoid applying laws which are incompatible with the Constitution and the Convention (Circular No. 29 issued by the President of the Court of Cassation on 06/02/2002), the government is satisfied that new, similar violations will be prevented. 

The government also recalls that the judgment was covered by the national press (see the newspaper Kathimerini of 14.02.2002, Greek and English edition, www.kathimerini.gr).

As regards the situation of the applicants, the Piraeus Court of Appeal, in the proceedings ordered by the Court of Cassation, quashed the judgment of the first instance court (judgment No. 681/29-06-2001) on the grounds that, independently of the findings of the Court of Cassation, the act of assessment of the debt to NAT had already been declared void by a previous final judgment and that the debt was already prescribed.

With regard to the seizure of the first applicant’s property as security for the claims of NAT (see paragraph 18 of the judgment), it was lifted on 19 June 2001 following judgment No. 280/1999 of the Piraeus Administrative Court of first instance upheld by judgment No. 1964/2000 of the Piraeus Administrative Court of Appeal.
	28/06/01
	
	
	158. 


	- The courts of first instance and the Court of Appeal applied the Convention and the case law of the European Court of Human Rights directly and accepted that Article 1§§1 and 3 of the Act No. 653/77 must be interpreted in conformity with Article 1 of Protocol No. 1. They concluded that the presumption must be considered as rebuttable and that owners have the right to ask for full compensation for expropriation under this Act (see judgment No. 10737/98 of the Athens Court of appeal, which refers directly to the judgments of the European Court in the Katikaridis, Tsomtsos, James and Mellacher cases; judgment No. 2268/2000 of the Salonika court of first instance).

- Judicial proceedings for overturning the presumption (henceforth rebuttable) and for obtaining complementary compensation, constitute the object of another case in which the Court found a violation of Article 1 of Protocol No. 1 (Dimitrios Azas and others against Greece, judgment of 19 September 2002, application No. 50824/99). More precisely, this case raises the question of whether the evidence for overturning the presumption and obtaining complementary compensation must be examined in the proceedings concerning the determination of the unit amount or in separate proceedings. The Government will examine the question or the procedure which must be followed in the light of the conclusion of the Court in that case.
	25/03/99
	
	
	159. 

	Karakasis
	GR-

Greece
	LEG

DIS

PUB
	Court
	38194
	2003-06
	ART 06 §1 FAIRNESS OF «CRIMINAL» PROCEEDINGS :

ART 06 §1 PUBLIC HEARING IN «CRIMINAL» PROCEEDINIGS :

The Government noted that the violations of Article 6, paragraph 1, in this case had resulted from Articles 535, paragraph 1, and 536, paragraphs 1 and 2 of the Code of Criminal Procedure and their application by the domestic courts. More precisely: 

Article 533, paragraph 2 provided that persons who had been detained on remand and subsequently acquitted had the right to request compensation, if it had been established in the proceedings that they had not commit the criminal offence in respect of which they had been detained on remand.

Article 535, paragraph 1, provided that the state did not have any obligation to pay compensation if the person concerned was, intentionally or by gross negligence, responsible for his or her own detention.

According to Article 536, paragraphs 1 and 2, upon a compensation request, the court which had heard the case should decide on the state's obligation to pay compensation in a separate decision issued at the same time as the verdict. However, the court might also issue such a decision proprio motu. This decision was final.
In the applicant’s case the domestic court decided proprio motu, without inviting comments on his part, that he should not be compensated and it did not invoke any reasons for precluding compensation.
The Government indicated that Article 93, paragraph 3, of the Constitution as amended in April 2001, requires that judicial decisions should be supported by detailed reasoning and authorises the law to provide for sanctions in case of non-respect of this rule. Following the constitutional revision, the new Act No. 2915/29 of May 2001 amended Articles 535 and 536 of the Code of Criminal Procedure: the new provisions no longer exclude the possibility of compensation in cases of detention due to “gross negligence” of the detainee and oblige criminal courts to give reasons for their decisions after having heard the persons concerned.
Furthermore, the judgment was published on the official internet site of the State Legal Council (www.nsk.gr) and disseminated to the criminal courts of the country.
	17/10/00
	
	
	160. 

	S.A. Avis Entrprises Hotelières,  Touristiques et Industrielles Rurales
	GR-

Greece
	LEG

DIS
	CM
	30175
	2003-07
	P1 ART 1 EXPROPRIATION:

ART 06 §1 FAIRNESS OF «CIVIL» PROCEEDINGS:

ART 06 §1 LENGTH OF «CIVIL» PROCEEDINGS:

The Greek Government considers that only the violation of Article 1 of Protocol No. 1 to the Convention as a result of the system of “setting-off” the costs of expropriation procedures calls for special general measures.

It notes that the violation stemmed from Article 1 of legislative decree No. 446/1974 and Article 22 of law No. 3693/1957, according to which, when the state expropriated on its own behalf, the costs incurred by the person expropriated as a result of the expropriation procedure (stamp duties, lawyers’ fees, etc.) were always “set off”, i.e. they were never reimbursed, so the courts could not order the state to pay costs. However, when the expropriation benefited someone other than the state, that person was required to pay the corresponding costs in full (Article 9 paragraph 5 of law No. 1093/1980).

In order to remedy the violation, Law No. 2882/6 February 2001 (Real Estate Expropriation Code) was adopted and entered into force on 6 May 2001. Under Article 18, paragraph 4, of this law, the practice of “setting-off” legal costs established in Article 22 of Law No. 3693/1957 does not apply to expropriation procedures.

As an interim measure the Commission’s report had been circulated to the competent authorities and the civil courts, leading in 2000 to a change in the case-law of the Court of Cassation, which concluded in plenary that protection of the right to own property required the compensation paid to the expropriated person to be “full” and “intact”. It should therefore cover legal costs. Accordingly, the principle of “setting-off” legal costs, effectively decreasing the compensation, violated the ownership rights of the expropriated person. The Court of Cassation had thus found that in setting-off the legal costs the appeal court had violated the ownership rights of the persons expropriated. It had therefore set aside the corresponding part of the impugned judgment and referred the case to a new court of appeal to review the matter of legal costs (decisions 13 and 17-19/29 June 2000).
	03/03/98
	
	
	161. 

	Hornsby
	GR-

Greece
	LEG 

ADM
	Court
	18357
	2004-81
	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

ART 06 §1 LENGTH OF “ CIVIL ” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

Appendix I

to Resolution ResDH (2004)81

Information provided by the Government of Greece 

concerning the measures taken to comply with the European Court's judgments

 III.
General measures

A.
Introduction

The violations found by the European Court in these cases all highlighted a structural problem of non-execution of domestic judicial decisions by the Greek administration. Compliance with the European Court's judgments thus required the adoption, under the supervision of the Committee of Ministers, of comprehensive reforms with a view to preventing new violations similar to those found in these cases (violations of Articles 6 or 13 of the Convention and/or of Article 1 of Protocol No. 1).

B.
Constitutional amendments to reinforce and extend the administration's obligation to comply with judicial decisions

At the time of the events in all these cases, Article 95, paragraph 5, of the Constitution already provided that the public administration was under an obligation to comply with judgments of the Supreme Administrative Court setting aside administrative decisions. A breach of this obligation, in principle, engaged the liability of any competent agent as specified by law. However, this constitutional guarantee proved to be insufficient in practice, as shown by a number of violations found by the European Court against Greece in 1997-2002.

In April 2001, Article 95, paragraph 5, of the Constitution was amended in order to highlight and reinforce the administration's obligation to comply with all judicial decisions. This provision now requires that the administration shall comply with judgments of courts of all jurisdictions and that the competent agents' liability as well as the measures necessary for ensuring the public administration's compliance with judicial decisions shall be specified by law.

Furthermore, according to new Article 94, paragraph 4, of the Constitution, some formerly executive functions, including the adoption of measures to ensure the administration's compliance with judicial decisions, may be assigned by law to civil or administrative courts. (see chapter C.1 below).

New Article 94, paragraph 4, also allows compulsory execution of judgments against the state, local authorities and legal entities of public law (see chapter C.2 below).

C.
Legislative amendments implementing the constitutional obligation of the public administration to comply with judicial decisions

Following the above-mentioned constitutional amendment, a number of new statutory and regulatory provisions were adopted in order to implement the constitutional requirement that the administration must comply with judicial decisions.

1.
New procedure to ensure the administration's proper compliance with judicial decisionsOn 14 November 2002 a new Law 3068/2002 entered into force, which provides a special procedure to ensure the execution of domestic judicial decisions (Official Journal of the Hellenic Republic A 274). The effective application of this Law began with the promulgation of Presidential Decree 61/2004 (OJHR A 54) on 19 February 2004. The relevant provisions of the Law appear below (in unofficial translation). The relevant provisions of the Presidential Decree are summarised with other references in the footnotes for explanatory purposes.

Article 1

The State, local authorities and all other legal entities of public law shall be under obligation to comply promptly with judicial decisions and to proceed to all actions required for the discharge of this obligation and for the execution of judicial decisions.

Judicial decisions within the meaning of the preceding paragraph are all decisions of administrative, civil, criminal and special courts, which produce an obligation of compliance or are enforceable in accordance with the relevant provisions of procedural law and the conditions set down by each decision.

Article 2

1.  Competence for the adoption of the measures provided by Article 3 for the administration's compliance with judicial decisions is assigned to a three-member council: a) of the Supreme Special Court, in respect of its judgments; b) of the Council of State [Supreme Administrative Court], in respect of its judgments and of those of regular administrative courts or other special courts; c) of the Court of Cassation, in respect of judgments of civil and criminal courts of all instances; and d) of the Court of Audit, in respect of its judgments. 

2.  The three-member council is composed of the President of the relevant court and of two [of its] members (…).

3.  With the exception of judgments delivered by the Supreme Special Court and by the Plenary of the relevant Supreme Court, judges who delivered the decision for which the administration's compliance procedure is initiated do not participate in the three-member council unless its formation by other judges is impossible. 

Article 3

1.  If the competent three-member council, upon application of the party concerned, ascertains a delay, omission or refusal of compliance or insufficient compliance with the rulings of a judicial decision, it shall invite the authority which is under obligation of compliance to submit within one month its views and the available evidence. Subsequently, if, after a relevant enquiry, it finds that the delay, omission or refusal of compliance or the insufficient compliance with the judicial decision is not justified, it shall invite the authority which is under obligation of compliance to comply with the decision within a reasonable deadline set by the council, which may not exceed three months. This deadline may be extended only once if the council deems that there is an important reason.

2.  The three-member council may appoint and authorise a judge, of the rank of an appeal judge or of equivalent rank, to submit, even ex officio, an opinion and to provide the authority under obligation of compliance with the necessary assistance regarding the most appropriate manner of compliance with the decision. The administrative authority under obligation of compliance may always request from the appointed judge directions relating to the appropriate manner of compliance with the decision.

3.  If the authority under obligation of compliance fails to comply with the decision within the time-limit set, the three-member council shall verify the administration's non-compliance with the judicial decision and shall determine a financial amount to be paid to the party concerned, as a sanction for the administration's non-compliance. Criteria for the determination of this amount shall be the nature and significance of the litigation in 

connection with which the unexecuted decision has been delivered, the circumstances of non-compliance and its consequences for the aggrieved person, the length of non-compliance and the deterrent character of the sanction. If after the imposition of the monetary sanction the administration still fails to comply with the judicial decision, the three-member council may impose a new monetary sanction, following the same procedure provided for in this Article.

4.  The decision of the three-member council specifying the amount of monetary sanction against the administration is subject to execution in accordance with the relevant provisions on payment warrants. Receipt of this amount is also attainable through compulsory execution in accordance with Article 4.

5.  The amount of monetary sanction shall be incurred by the Ministry, local authority or legal entity of public law in charge of the authority which has failed to comply. For the coverage of this expense, there shall be a special annual credit in the state budget, in the budget of local authorities and the budget of all other legal entities of public law. If no such credit has been provided for in the budget or the existing credit is insufficient or has been exhausted, the credit shall be entered or transferred in accordance with the relevant provisions.

6.  In the case of a pecuniary judgment, the application provided in the first paragraph shall be submitted only if the compulsory execution attempted by the payee was unsuccessful or it is evident that it would be unsuccessful.

7.  At the end of each year the three-member council shall prepare a special report for the cases brought before it, concerning the administration's non-compliance with judicial decisions, which shall be submitted to the Prime Minister, the President of the Parliament, the Ministry of Justice and the Minister of Interior, Public Administration and Decentralisation.

8.  Any other matter pertaining to the operation of the three-member council and the manner and procedure of establishing the administration's non-compliance, as well as the imposition and receipt of the monetary sanction, shall be regulated by a presidential decree issued upon the proposal of the Ministers of Economy and Finance and of Justice.

2.
Introduction of compulsory execution against the state

and legal entities of public law

Article 8 of Law 2095/1952, formerly in force, did not allow compulsory execution against the state, local authorities and legal entities of public law.

Following the European Court's judgment in the Hornsby case, domestic courts set aside Article 8 of Law 2095/1952 as unconstitutional and accepted the possibility for individuals to request compulsory execution against the state, local authorities and legal entities of public law, in order to satisfy their financial claims (see judgment of 25/05/1998 of the plenary of the Court of Audit; judgment 3684/1998 of the first instance court of Athens; judgment 360/1998 of the first-instance court of Thiva; judgment 1212/1999 of the first-instance court of Piraeus). 

This change in the case-law was later confirmed by the above-mentioned constitutional amendment allowing for compulsory enforcement of judgments against the state, local authorities and legal entities of public law (new Article 94, paragraph 4). Subsequently, the plenary Court of Cassation followed in substance the European Court's jurisprudence stating that Article 6 of the Convention also guarantees “the right to compulsory execution without which access to a tribunal would be devoid of its value and usefulness” (judgment 21/2001).

Article 4 of Law 3068/2002 further specified that financial claims against the state, local authorities and all other legal entities of public law may be satisfied through seizure of their property. These new legal provisions read as follows:

Article 4

1.  Compulsory execution for the satisfaction of a monetary claim against the state, local authorities and the other legal entities of public law shall be done by seizure of their property. No seizure is possible in respect of claims originating in a public law contract or in relation to claims of a monetary or other character related to urgent special public services.

2.  Compulsory execution against the state or legal entities of public law may be initiated after the expiry of sixty days from the date of notification of the decision to the Minister competent for the payment or to the representative of the legal entity of public law.

3.  The eighth book of the Code of Civil Procedure regulates all other relevant details.

3.
Increased civil liability on the part of the state

A person injured by the state's or other public entities' non-compliance with a judicial decision is entitled to lodge a civil action for damages on the basis of Articles 104, 105 and 106 of the Introductory Law to the Civil Code. These Articles provide that the state shall be liable in accordance with the provisions of the Civil Code concerning legal persons, “for acts or omissions of state organs, pertaining to legal relations governed by private law, or to state property”. They also provide that the state is under a duty to make good any damage caused by the unlawful acts or omissions of its organs in the exercise of public authority, and that the person responsible shall be jointly and severally liable, without prejudice to the special provisions on ministerial responsibility.

While acknowledging difficulties in application of these provisions at the time of the events in Hornsby and other similar cases, the government stresses that the situation has changed with the constitutional revision and adoption of Law 3068/2002. The state's, local authorities' and other public legal entities' civil liability can henceforth be more easily established due to the extension of the administration's obligation to comply with all judicial decisions, and more effectively enforced due to new possibilities of compulsory execution against them. This is in particular so, taking into account the direct effect granted since the late 90s to the Convention and the European Court's jurisprudence in Greek law (see, inter alia, the Committee's Resolution ResDH(99)714 in the case of Papageorgiou against Greece).The aforementioned provisions of the Civil Code can therefore henceforth more effectively contribute to deter against - and compensate for - the non-execution of judicial decisions.


4.
Reinforced disciplinary and civil liability of public servants

The disciplinary liability of civil servants responsible for the non-execution of judicial decisions has also been reinforced by Article 5 of Law 3068/2002, which reads as follows:

Article 5

1.  Failure to comply with the obligations provided for in [the present law] or incitement to non-compliance constitutes a special disciplinary offence for every civil servant involved. If there is an omission of compliance by a civil servant with the purpose of making an unlawful pecuniary gain, the disciplinary sanction of temporary or final suspension shall be imposed.

2.  Disciplinary proceedings under the present Article shall also be initiated by way of transmission to the competent disciplinary organ of the relevant file by the chairperson of the three-member council which, in this case, shall be kept informed about the progress of the disciplinary proceedings until the delivery of a final decision.

3.  In case where a disciplinary sanction is imposed, in accordance with the previous paragraphs, civil servants shall bear also civil liability, according to the provisions of Articles 105 and 106 of the Introductory Law of the Civil Code.

D.
Conclusion

The government believes that the aforementioned measures introduce effective and workable procedures to prevent similar violations of Articles 6, 13 or of Article 1 of Protocol No 1 in the future. It appears, in particular, that the establishment of the special judicial councils, their independent status, as well as their powers to impose sanctions and to provide the necessary guidance to the administration, guarantee an effective control of the latter's compliance with decisions of all courts. 

Accordingly, the government considers, in view of all individual and general measures adopted, that Greece has satisfied its obligations under Article 46, paragraph 1, of the Convention (former Article 53) to abide by the Court's judgments in the present cases.

Appendix II

to Resolution ResDH (2004)81

Details concerning specific facts of the cases, the Commission's or Court's decisions on admissibility and judgments

Horsnby against Greece

The case originated in an application (No. 18357/91) against Greece, lodged with the European Commission of Human Rights on 7 January 1990 by Mr David Hornsby and Mrs Ada Ann Hornsby, British nationals. The Commission declared admissible the complaint concerning a violation of Article 6, paragraph1, of the Convention on account of the education authorities' refusal to comply with judgments of the Greek Supreme Administrative Court, following an advisory opinion of the European Court of Justice, by not granting the applicants a licence to operate an English language school. 

In its judgment of 19 March 1997 the European Court held, by seven votes to two, that there had been a violation of Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).

Iatridis against Greece

The case originated in an application (No. 31107/96) against Greece, lodged with the European Commission of Human Rights on 28 March 1996 under former Article 25 of the Convention by Mr Georgios Iatridis, a Greek national. The Commission declared admissible the applicant's complaints (relying on Article 1 of Protocol No.1 and Article 8) that the continuing occupation by the Ilioupoli municipal authorities of the cinema he had formerly operated and the refusal to enforce a court decision overturning the order to evict him from the cinema premises constituted a de facto expropriation in breach of the Convention and an interference with his right to the enjoyment of his possessions. The Commission also declared admissible the applicant's complaint (relying on Articles 6, paragraph 1 and 13) that he had no effective remedy against the lack of response from the authorities which could with impunity refuse to comply with judicial decisions. 

In its judgment of 25 March 1999 the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 to the Convention because of the interference by the state with the applicant's right to the peaceful enjoyment of his possessions despite the existence of a judicial decision in his favour; it held by sixteen votes to one that there had been a violation of Article 13 of the Convention because of the non-existence of an effective remedy for the aforementioned violation; it held unanimously that it was not necessary to rule on the complaints made under Articles 6, paragraph 1, and Article 8 of the Convention. The Court awarded the applicant just satisfaction (see Appendix I above). 

Antonakopoulos, Vortsela and Antonakopoulou against Greece

The case originated in an application (No. 37098/97) against Greece, lodged with the European Commission of Human Rights on 28 February 1997 under former Article 25 of the Convention by Mr Rizos Antonakopoulos, Mrs Georgia Vortsela and Mrs Angeliki Antonakopoulou, Greek nationals. The Court, seised of the case under Article 5, paragraph 2, of Protocol No. 11, declared admissible the complaints regarding: a violation of their right to a fair trial, on the grounds of the administration's refusal to implement a final and enforceable decision of the Court of Audit concerning payment of pensions, and of the state's legislative intervention in the administration of justice in order to influence in its favour the outcome of litigation to which it was a party; in this respect, there was also a violation of the applicants' right to the peaceful enjoyment of their possessions. 

In its judgment of 14 December 1999 the Court unanimously held that there had been a violation of Article 6, paragraph 1, of the Convention of Article 1 , of the Protocol No. 1. The Court awarded the applicants just satisfaction (see Appendix I above).

Georgiadis against Greece

The case originated in an application (No. 41209/98) against Greece, lodged with the European Commission of Human Rights on 26 March 1998 under former Article 25 of the Convention by Mr Dimitrios Georgiadis, a Greek national. The Court, seised of the case under Article 5, paragraph 2, of Protocol No. 11, declared admissible the complaints that the competent authorities had refused to abide by a judgment of the Court of Audit, thus failing to recognise his right to an effective judicial protection of claims regarding his civil rights, and that the refusal by the competent authorities to award him the complementary pension, to which he had been recognised to be entitled, violated his right to the peaceful enjoyment of his possessions. 

In its judgment of 28 March 2000 the Court unanimously held that there had been a violation of Article 6, paragraph 1, of the Convention. The Court awarded the applicant just satisfaction (see Appendix I above).

Adamogiannis against Greece

The case originated in an application (No. 47734/99) against Greece, lodged with the European Court of Human Rights on 8 March 1999 under Article 34 of the Convention by Mr Ioannis Adamogiannis, a Greek national. The Court declared admissible the complaint, under Article 6, paragraph 1, concerning the refusal of the administration to comply with a judgment of the Court of Audit awarding the applicant a complementary pension. In its judgment of 14 March 2002 the Court unanimously held that there had been a violation of Article 6, paragraph 1, of the Convention. The Court did not award the applicant just satisfaction as he had agreed to receive the amounts due, in accordance with the Finance Minister's decision of 30 June 2000, and had submitted no specific claim under Article 41 of the Convention. 

Pialopoulos and others against Greece

The case originated in an application (No. 37095/97) against Greece, lodged with the European Commission of Human Rights on 7 March 1997 under former Article 25 of the Convention by four Greek nationals, Mr Michael Pialopoulos, Mr Aristophanes Alexiou, Mr Nikolaos Georgakopoulos and Mrs Aristea Pialopoulos. The Court, seised of the case under Article 5, paragraph 2, of Protocol No. 11, declared admissible the complaints that the applicants had been unable to enjoy their property since 1987, as a result of a series of building prohibitions and attempted expropriations and that the authorities had failed to comply with a court decision revoking one of the expropriations. 

In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).
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	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

Preventing unlawful detention

As regards the problem of unlawful detention of ministers of Jehovah's Witnesses raised by the present cases, the Government recalls that this violation was caused by the military authorities' failure in early 1990's to recognise these persons' right to be exempted from military service as ministers of a “known religion” in accordance with the Greek Supreme Administrative Court's case law. Following the wide dissemination of the European Court's judgments (see below), the military authorities' practice in this respect was changed and put in full conformity with the Supreme Administrative Court's case-law stating that no minister of Jehovah's Witnesses is under an obligation to perform military service. As a result, the problem of detention of ministers of Jehovah's Witnesses for their refusal to comply with military authorities' orders does no longer exist.

Constitutional and legal reforms ensuring adequate compensation for unlawful detention

As regards the violations of Article 5, paragraph 5, and Article 6, paragraph 1, found by the European Court, they largely resulted from the application of the provisions of the Code of Criminal Procedure then in force, namely:

-
Article 535, paragraph 1, providing that the state did not have any obligation to pay compensation if the person concerned was, intentionally or by gross negligence, responsible for his or her own detention;

-
Article 536, paragraphs 1 and 2, allowing courts to decide proprio motu the question of compensation for unlawful detention without a hearing and with inadequate reasoning.

Following the European Court's judgments, Greece adopted constitutional and statutory reforms to remedy the above problems.

As regards the absence of reasoning in judicial decisions, Article 93, paragraph 3, of the Constitution was amended in April 2001 to explicitly require that judicial decisions be supported by detailed reasoning and to authorise the law to provide for sanctions in case of non-respect for this rule. 

As regards the fairness of the proceedings, new Law (2915/2001) amended Articles 535 and 536 of the Code of Criminal Procedure: the new provisions no longer exclude the possibility of compensation in cases of detention due to the detainee's “gross negligence” and obligate criminal courts to give reasons for their decisions after having heard the persons concerned and the public prosecutor.

These new provisions together with the direct effect of the Convention and the European Court's judgments in Greek law (see in particular Resolution ResDH(99)714 concerning the case of Papageorgiou against Greece and Resolution ResDH(2004)2 concerning the case of Agoudimos and Cefallonian Sky Shipping Co. against Greece) should effectively prevent new similar violations of the Convention.

Publication and dissemination of the judgments

The European Court judgment in Tsirlis and Kouloumpas was disseminated to the Presidents and Prosecutors of all military courts of Greece, in order to draw these authorities' attention to their obligations under the Convention. It was also published in Diki, 29/1998 (p. 915) and a commentary on it was published in Poiniki Dikaiosyni, 6/1998 (p. 665), both journals widely read by lawyers and judges. The judgment of Georgiadis was disseminated through a Ministry of Defence circular to presidents and public prosecutors of the domestic military tribunals and recruitment offices, and through a Ministry of Justice circular to the president and public prosecutor of the Court of Cassation, as well as to the presidents and public prosecutors of the appeal and first instance courts.

IV 
Conclusion

The government considers that, given the individual and general measures mentioned above, Greece has satisfied its obligations under former Article 53 (new Article 46, paragraph 1) of the Convention to erase the consequences of the violations found and prevent new similar violations in the future.
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	ART 10 FREEDOM OF EXPRESION:
The Greek government recalls that the violation found by the European Court in the present case was due to the applicant's prosecution and sentencing by the Military Appeal Court in 1989 to three months' imprisonment for insulting the army (Article 74 of the Military Criminal Code) by a letter he had sent to his unit's commanding officer containing strong and intemperate remarks regarding the Greek armed forces. The Court held that the sanction imposed was not justified under Article 10, paragraph 2, of the Convention taking into account, in particular, that the applicant had not published the letter or disseminated it to a wider audience and that its objective impact on military discipline was insignificant (paragraph 47 of the judgment).

As regards general measures, a new Military Criminal Code was adopted and entered into force (Law 2287/1995) a few years after the facts of the present case took place. Article 58 of the Code, which replaced former Article 74, provides that only a public expression of contempt for the armed forces may constitute an offence. The minimum punishment provided for by the same provision has also been limited to three months' imprisonment (former Article 74 provided for a minimum term of imprisonment of six months). 

The judgment of the European Court was also disseminated to the competent judicial authorities to allow them to take it into account in their practice. The Government believes that, in view of the direct effect attributed to the Convention and the Court's judgments in Greek law (see, inter alia, Resolutions DH(99)714 in Papageorgiou against Greece and DH(2004)2 in Agoudimos and others against Greece), domestic courts will not fail to apply the new provisions of the Military Criminal Code in conformity with the Convention's requirements, as set out in the present judgment.
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In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).
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In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).
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In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).
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In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).

	
	28/03/00
	
	
	168. 


In its judgment of 15 February 2001 the European Court unanimously held that there had been violations of Article 1 of Protocol No. 1 and Article 6, paragraph 1, of the Convention. The Court awarded the applicants just satisfaction (see Appendix I above).
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	ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS:
III.General measures

A. Reform of the civil procedure

Following the first of the Court's judgments here at issue, Greek Parliament adopted in 2001 Law 2915/2001 aiming in particular to accelerate proceedings in civil courts. Further measures to that effect were introduced with amendments adopted in 2005 (Law 3327/2005 and Law 3346/2005). According to the introductory reports to Laws 2915/2001 and 3346/2005, the main reason for the adoption of this new legislation was Article 6, paragraph 1, of the Convention, which has a supra-statutory force according to Article 28§1 of the Constitution, and the judgments of the European Court. The novelties introduced in the Greek civil procedure are as follows:


Parties' obligations and stricter time-limits at the preparatory stage

According to the new legislation, the action is now notified to the defendant through the plaintiff's own means, within 30 days, at the latest, from the filing of action. The parties' pleadings and all relevant evidence should be lodged with the court at the latest 30 days before the hearing. The rebuttals to the opposing party's pleadings should be lodged with the court at the latest 15 days before the hearing. A rebuttal may include new claims or evidence only when they concern the argumentation exposed in the opposing party's initial pleading. Pleadings or rebuttals lodged out of the above time-limits are not examined by the court (Articles 229 and 237§1 of Code of Civil Procedure (“CCP”) as amended).

These rules aim at providing the parties and the court with sufficient time to prepare a case so that they avoid adjournment of a hearing on such a ground. 




New rules for hearings

As regards the setting of hearings: Law 3346/2005 (Article 1) amended the Courts Administration Code and prescribed that the initial setting of hearings at first instance and civil appeal courts shall take place within a reasonable time which may not exceed six months for special proceedings and twelve months for ordinary proceedings.

As regards parties' applications for setting preferred hearing dates: According to Article 226 of CCP (as amended by Law 3327/2005), all parties' applications relating to the setting of a hearing in all instances, courts and procedures should be in writing and reasoned. The decision of the judge concerned on this application should also be reasoned.

As regards the overall length of first instance proceedings: According to Article 307 of CCP (as amended by Law 3327/2005), judicial decisions at first instance should be delivered within eight months since the hearing of the case. After this period, the judge concerned is obliged to return the file, or else it is taken away by decision of the judge heading the court or of the president of the three-member administration council.

As regards the adjournments: The hearing may be adjourned by a court decision only once for each instance and only for an “important reason”. Costs and expenses may be incurred, by a court decision, by the party requesting the adjournment (amended Article 241 of CCP). In first-instance courts, if one of the parties is not present at a hearing, even though duly notified, the hearing may continue as though that party were present (amended Article 270 CCP).

As regards the conduct of the evidentiary procedure: Evidence (including witnesses) should be examined, in principle, at a single hearing. In cases where the court considers that an expert's opinion is necessary, it must impose a time-limit on the filing of the expert's opinion, which may not exceed 60 days (amended Article 270 of CCP).


Extra-judicial case settlement

Law 2915/2001 has also improved the procedure regarding extra-judicial settlement of civil cases: the relevant parties' meetings may take place in the offices of the parties' lawyers or on the premises of the local Bar Association; a settlement should be reached at the latest 35 days before the date of the hearing (amended Article 214A, paragraph 3 of CCP).


Procedures before the Court of Cassation

The admissibility of an application for judicial review before the Court of Cassation is examined by a three-member Council composed of the President of the Court of Cassation and two others. If it is found inadmissible or manifestly ill-founded it is rejected. The appellant applicant on cassation may, within 60 days since notification and following the payment of a fee fixed by the Council, request the review of the Council's decision at a hearing before the ordinary chamber of the Court of Cassation. If the application is found to be admissible, the Council's decision is quashed and the appeal examined. If the application is rejected as inadmissible the fee is forfeit to the state (Article 17 of Law 2915/2001).  

B. Increase of judicial posts and improvement of courts' infrastructure

Law 3160/2003 increased the number of criminal and civil judges' posts by 237 as from 1 July 2003 (Article 58, paragraph 3), while Law 3258/2004 increased the number of criminal and civil judges' posts by 24 as from 29 July 2004 (Article 3, paragraph 1). Moreover, since 2000 the Athens Appeal Court, the overload of which was at issue in the present cases, has been housed in a new building with 22 courtrooms and 500 offices (compared to 10 and 150). In addition, the two biggest civil courts of Athens and Thessaloniki are participating in a pilot programme for the improvement of court proceedings, supervised by CEPEJ. 

A project to construct 25 new court premises with modern equipment is under way. Nine of these premises are ready, among which are the Court of Audit and the Athens Court of Appeal. The remaining premises are scheduled to be ready by 2006.

Finally, a project to computerise all civil courts is under way. Priority has been given to the civil courts of first instance in the major cities of Athens, Piraeus and Thessaloniki. It also aims at improving civil courts' legal data bases to give judges more rapid and easier access.

C. Conclusion

The positive effects of all the above general measures have been demonstrated in particular in first-instance civil proceedings which are now concluded within 1 ½ years maximum, while in the past they used to last up to four years. The government therefore considers that the measures taken have been effective in preventing new violations due to the excessive length of civil proceedings and that Greece has accordingly satisfied its obligations under Article 46, paragraph 1, of the Convention. 
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	ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:
General measures

A. The problem of excessive length of judicial proceedings before administrative courts

The Government recalls that in Greece the European Convention on Human Rights, as applied by the European Court, constitutes an international treaty ratified by a Law. Thus, it constitutes an integral part of the domestic legal order and prevails over any contrary provision of the law (Article 28, paragraph 1, of the Constitution).

The violations of Article 6, paragraph 1, of the Convention found by the European Court in these cases originated in excessively lengthy proceedings before administrative courts. Following the above judgments of the European Court, a series of constitutional, legislative and administrative measures have been taken by Greece with a view to accelerating proceedings before administrative courts and thus to preventing new similar violations.

1. Constitutional amendments

The constitutional reform adopted in April 2001 was intended to eliminate the excessive procedural formalism and to speed up the proceedings before administrative courts, especially the Council of State, in particular through a redistribution of competence between the latter and lower courts.

The new provision (Article 94, paragraph 3) added to the Constitution reads as follows:

“In special cases and in order to achieve uniform application of the same legislation, a law may assign the adjudication of categories of private disputes to administrative courts or the adjudication of categories of substantive administrative disputes to civil courts”.

Similarly, Article 95, paragraph 3, of the Constitution was redrafted and now reads as follows:

“The trial of categories of cases which come under the Council of State's jurisdiction for annulment may by law come under ordinary administrative courts, depending on their nature or importance. The Council of State has the jurisdiction of second instance, as specified by law”.

These constitutional amendments allowed the subsequent adoption of legislation (see below) for redistribution of the administrative courts' competence with a view in particular to alleviating the excessive burden of the Council of State, which was at the basis of many violations in these cases.

2. Legislative amendments rearranging administrative courts' jurisdiction

The first major legislative amendment, following the European Court's judgments, was that of Law 2721/1999. The new Law:

- transferred to the jurisdiction of the Administrative Courts of Appeal the judicial review of certain categories of cases which had previously fallen under the jurisdiction of the Council of State (Article 29, paragraph 1);

- added Article 34A to Presidential Decree 18/1989 on the Council of State, providing that this Court may reject appeals that are, inter alia, manifestly inadmissible or unfounded (Article 33);

- provided that judgments of administrative courts are not subject to judicial review by the Council of State after the lapse of three years following publication of the judgments, and also when the amount at dispute is less than 500,000 drachmas (Article 36).

In accordance with Article 95, paragraph 3, of the Constitution, as amended in April 2001 (see above), Law 2944/2001 was adopted and entered into force on 8 October 2001.This Law (Article 1) transferred more categories of cases from the Council of State to the administrative appeal courts. For some of these categories there is no right of appeal before the Council of State (Articles 1 and 3). In addition, the above Law (Article 5) increased to 2,000,000 drachmas the amount at dispute above which judicial review proceedings before the Council of State may be initiated.

3. New legislation increasing the posts of judges and of administrative staff 

Law 3160/2003 (Article 58, paragraphs 4-5) provided for 29 more judges in all administrative instances, as from 1 July 2003. Law 3258/2004 (Article 3, paragraph 1) has further increased by 7 the number of posts of judges in the Council of State, as from 29 July 2004.

In 2002, 680 new posts for courts' administrative staff were created.

4. Practical measures improving courts' infrastructure

A project to build 25 new court premises is under way. Nine of theses premises are ready, among which are the Administrative Courts of Athens and Thessaloniki. The rest of the courts are scheduled to be ready by 2006. 

Finally, a project to computerise courts is also under way. This project concerns, inter alia, the computerisation of the services of the Council of State and of lower administrative courts. It also aims at improving courts' legal databases in order to give judges faster and easier access.


5. Further reforms underway

The government considers that the constitutional, legislative and practical measures adopted by Greece constitute an adequate response to the Court's judgments and have decisively contributed to resolution of the problem at the basis of the violations found. As regards certain additional problems in this field, which were in particular highlighted in more recent judgments of the Court (see for example Manios again Greece, judgment of 11 March 2004), these are being addressed by the Greek authorities, under the Committee's supervision, in the context of the execution by Greece of the latter judgments. The problem of lack of domestic remedies in respect of the excessive length of domestic proceedings is also being considered in this context. In pursuing its examination of the measures required, the government is taking into account the Recommendations referred to in the Declaration adopted by the Committee of Ministers at its 114th session in May 2004, and in particular those relating to the importance of domestic remedies and professional training.

B. Other problems raised by the Court's judgments

As regards the problem of the excessive length of proceedings before civil courts, which was also raised by Pafitis judgment, Greece has adopted a series of specific measures also to remedy this problem (see Resolution on the case of Academy Trading Ltd and others and other cases against Greece ResDH(2005)64).

The problem at the basis of violation of property rights by the application of irrebuttable presumption of benefit in expropriation proceedings in the Savvidou case, has already been addressed by the authorities in the past (see Final Resolutions ResDH(2002)105 and ResDH(2002)103 in Katikaridis and Tsomtsos against Greece) and is being further examined by the Committee in the context of execution by Greece of the Court's judgments in Azas (judgment of 19 September 2002) and other similar cases.

II.
Conclusion

In view of the foregoing, the government is of the opinion that Greece has complied with its obligations to abide by the Court's judgments and the Committee's decisions in the present cases.
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I.
General measures

In response to the violations found in these cases, a number of measures have been taken by Greece with a view to accelerating criminal proceedings. The major legislative reform was adopted in Law 3160/2003 on the acceleration of criminal proceedings, which was very much inspired by the European Court's case-law. Further measures were adopted through Law 3346/2005. The most important changes introduced are the following:

1. Changes in courts' jurisdiction, organisation and case management

Law 3346/2005 (Article 2) amended the Court Administration Code and provided that in the first instance and appeal courts of Athens, Piraeus and Thessaloniki, (courts having the largest caseloads in Greece) specific judges shall be affected solely to conducting criminal proceedings with a view to their acceleration. Their initial term office may be of one or two years and may be renewed for a further year.

Cases arising out of the vast majority of the offences for which the minimum sentences provided for by law are less than 3 months' imprisonment will be henceforth examined by single-member criminal courts of first instance. Thus higher criminal courts have been spared the excessive workload relating to a large number of minor offences (Article 8 of Law 3160/2003, amending Article 114 of the Code of Criminal Procedure - CCrP).

Law 3160/2003 has increased the number of criminal and civil judges' posts by 237 as from 1 July 2003 (Article 58§3), while Law 3258/2004 increased the number of criminal and civil judges' posts by 24 as from 29 July 2004 (Article 3§1). Moreover, since 2000 the Athens Appeal Court, proceedings before which were at issue in four of the present cases, has been housed in a new building with 22 court rooms and 500 offices (compared to 10 and 150).

Finally, a project to computerise of all criminal courts is under way. Priority has been given to the criminal courts of first instance in the major cities of Athens, Piraeus and Thessaloniki, as well as to the prosecution services in Athens. It also aims at the direct on-line connection of the prosecution services with the criminal courts and the improvement of courts' legal data bases to give judges more rapid and easier access.

2. Changes in preliminary investigation and prosecution procedure

New time-limits for preliminary investigations

A time-limit has been set for preliminary investigations. This initial stage of criminal proceedings should not exceed 4 months. An extension of this period for 4 more months is allowed only for “exceptional reasons” (Article 2, paragraph 2, of Law 3160/2003, new Article 31, paragraph 3, CCrP). During the preliminary investigation, in accordance with the European Court's case-law, the accused has the right to be present together with a lawyer, to keep silent and to prepare his statement within a 48-hour time-limit (Article 2, paragraph 1, of Law 3160/2003, amending Article 31, paragraph 2, CCrP).  

Following the indictment, the investigation period should not exceed 6 months. This period may be extended for 4 months, only when “exceptional reasons” occur (Article 11, paragraph 3, of Law 3160/2003, new Article 243, paragraph 4, CCrP). In cases of felonies the investigation may be concluded or discontinued on the prosecutor's order (Article 12, paragraph 1, of Law 3160/2003, amending Article 245, paragraph 1, CCrP). Exceptional criminal cases may now advance speedily since the Court of Cassation prosecutor may prioritise them and order a criminal investigation and a trial (Article 4 of Law 3160/2003 amending Article 35 CCrP).

Extension of the prosecutor's competence to discontinue prosecution

Under earlier legislation, a prosecutor could withdraw a case from the roll if he concluded that it was inadmissible or manifestly ill-founded. Under the new law (Article 5 of Law 3160/2003, amending Article 43 CCrP) a prosecutor may also withdraw a case if, after a preliminary investigation, he concludes in a reasoned decision, that there is insufficient evidence to prosecute. This provision aims to avoid overburdening courts with unsubstantial applications, and to keep criminal courts from adjudicating cases in which the charges are not supported by sufficient evidence. 

3. New rules for proceedings before criminal courts 

Limitation of trial adjournments

Under Law 3160/2003 and Law 3346/2005 (amending Article 349, paragraph 1, CCrP), adjournment of a trial is allowed only on “important grounds” specifically described in the judicial decision. Only for an important reason may criminal courts interrupt the trial for 15 days. Interruption (shorter than an adjournment) of the trial is in principle allowed only twice. Adjournment for a second time is allowed on condition that the court provides specific reasons in its decision showing that the problem that has occurred is so important that it cannot be dealt with by the court during the trial. Adjournment for a third time is proscribed unless the conduct of the trial is impossible according to a relevant “detailed and reasoned” court decision. 

New rules on the presence of the accused in the court room

In addition, in order to reduce adjournments, Law 3160/2003 and Law 3346/2005 (amending Article 340 CCrP) extended the categories of offences (to include all minor offences) for which the physical presence of the accused at the trial is not required, but he or she may be represented by a lawyer. The court maintains the power to order the presence of the accused, especially when it considers the latter's pleading significant for the case under adjudication. The Greek government would like to stress that this provision has been inspired by and founded upon Article 6§3c of the Convention and the relevant case-law of the European Court (see introductory report to the relevant Bills).

4. Other measures reducing court backlogs

Law 3346/2005 (Article 31) introduced the prescription and termination of prosecution relating to some minor offences, entailing maximum penalties of one year's imprisonment and/or a pecuniary penalty, if committed before the publication of this Law (17 June 2005). Also, Law 3160/2003 (Article 56) and Law 3346/2005 (Article 27) extended the categories of offences mainly against property for which the accused is not punished if, before the start of the evidentiary procedure at first instance, he pays the victim the capital and the interest due on account of the damage caused by the offence and this is declared by the victim of his heirs.

The Government considers that the measures adopted by Greece will prevent new violations similar to those found in the present cases and that, consequently, Greece has satisfied its obligations under Article 46 (former Articles 32 and 53) of the Convention.
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	ART 06 § 1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

The Government recalls that, in cases of the most serious category of criminal offence (kakouryimata), Article 340 § 1 of the Code of Criminal Procedure provides that the president of the first-instance court must assign counsel to an accused who is not represented in order to assure his defence. Counsel is chosen from a list of lawyers drawn up by the local Bar. Article 376 provides that, at appeal, the president has the same obligation and that Article 340 § 1 applies mutatis mutandis.

The Government notes that the violation of Article 6, paragraph 1 taken together with 3 c) of the Convention in this case resulted from the case-law of the Court of Cassation according to which the Code of Criminal Procedure did not provide for legal aid for appeals on points of law (Court of Cassation decisions No. 381/1982, Pinika Hronika, vol. 32, p. 928; No. 724/1992, Pinika Hronika, vol. 32, p. 656; and No. 1368/1992).

Directly after the finding of the violation in this case, the judgment of the Court was disseminated (in Greek) to the competent services of the Ministry of Justice for consideration on the adoption of the necessary general measures for its execution. It was also published (in Greek) and commented in the “Piniki Dikaiosini”, (1998, p. 669) a journal largely disseminated in judicial circles.

Act No. 2721/1999 has added at the end of Article 96 of the Code of Criminal Procedure a new provision (Article 96A) which came into force on 01/07/1999 and which enlarges the court’s obligation to provide free legal assistance to have an cases in which the accused do not have the means to engage a lawyer. More precisely, this provision extends, on the one hand this possibility in cases concerning the less serious category of crime ((plimmelimata). On the other hand, it provides for the compulsory appointment ex officio of a lawyer until the end of the proceedings in every instance as well as for the lodging of remedies. Consequently, it covers the whole proceedings before the Court of Cassation. The lawyer is chosen from a list drawn up by the local Bar every three years in June and transmitted to all courts. The Ministers of Justice and Finance determine, with a common decision, the lawyer’s fees provided for by the Code of Lawyers.
	09/05/98
	
	
	170. 

	Biba
	GR-

Greece
	LEG

DIS

PUB
	Court
	33170
	2003-05
	ART 06 §1,3 FAIRNESS OF «CRIMINAL» PROCEEDINGS (RIGHT TO LEGAL AID): 

The Government reiterates that, in cases of the most serious category of criminal offence (kakouryimata), Article 340, paragraph 1, of the Code of Criminal Procedure provides that the President of the first-instance court must assign counsel to an accused who is not represented in order to assure his defence. Counsel is chosen from a list of lawyers drawn up by the local Bar. Article 376 provides that, at appeal, the President has the same obligation and that Article 340, paragraph 1, applies mutatis mutandis.

The Government notes that the violation of Article 6, paragraphs 1 and 3 c) of the Convention in this case resulted from the case-law of the Court of Cassation according to which the Code of Criminal Procedure did not provide for legal aid for appeals on points of law (Court of Cassation decisions No. 381/1982, Pinika Hronika, vol. 32, p. 928; No. 724/1992, Pinika Hronika, vol. 32, p. 656; and No. 1368/1992).

Immediately after the finding of the violation in this case, the judgment of the European Court of Human Rights was disseminated (in Greek) to the competent services of the Ministry of Justice for consideration on the adoption of the necessary general measures for its execution. It was also published (in Greek) on the official Internet site of the State Legal Council (www.nsk.gr).
Act No. 2721/3 June 1999 has added at the end of Article 96 of the Code of Criminal Procedure a new provision (Article 96A) which came into force on 1 July 1999 and which enlarged the possibility to have ex officio free legal aid in cases in which the accused do not have the means to engage a lawyer. More precisely, this provision extends this possibility in cases concerning the less serious category of crime (plimmelimata). It also provides for the compulsory appointment ex officio of a lawyer until the end of the proceedings in every instance as well as for the lodging of appeals. Consequently, it covers the whole of proceedings before the Court of Cassation. The lawyer is chosen from a list drawn up by the local Bar every three years in June and transmitted to all courts. The Ministers of Justice and Finance determine, with a common decision, the lawyer fees provided for by the Code of Lawyers.
	26/09/00
	
	
	171. 

	Anagnostopoulos & others
	GR-

Greece
	PUB

DIS
	Court
	39374
	2002-89
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The government of the respondent state indicated that the Court’s judgment had been published on the official internet site of the State Legal Council (http://www.nsk.gr/) as well as in Dike International (32-2001, p. 247), journal largely disseminated in legal circles and that it had been sent out to the authorities directly concerned.
	07/11/00
	
	
	172. 

	Tsirlis& Kouloupos
	GR-

Greece
	PUB

DIS

LEG
	Court
	19233
	2004-82
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

Preventing unlawful detention

As regards the problem of unlawful detention of ministers of Jehovah's Witnesses raised by the present cases, the Government recalls that this violation was caused by the military authorities' failure in early 1990's to recognise these persons' right to be exempted from military service as ministers of a “known religion” in accordance with the Greek Supreme Administrative Court's case law. Following the wide dissemination of the European Court's judgments (see below), the military authorities' practice in this respect was changed and put in full conformity with the Supreme Administrative Court's case-law stating that no minister of Jehovah's Witnesses is under an obligation to perform military service. As a result, the problem of detention of ministers of Jehovah's Witnesses for their refusal to comply with military authorities' orders does no longer exist.

Constitutional and legal reforms ensuring adequate compensation for unlawful detention

As regards the violations of Article 5, paragraph 5, and Article 6, paragraph 1, found by the European Court, they largely resulted from the application of the provisions of the Code of Criminal Procedure then in force, namely:

-
Article 535, paragraph 1, providing that the state did not have any obligation to pay compensation if the person concerned was, intentionally or by gross negligence, responsible for his or her own detention;

-
Article 536, paragraphs 1 and 2, allowing courts to decide proprio motu the question of compensation for unlawful detention without a hearing and with inadequate reasoning.

Following the European Court's judgments, Greece adopted constitutional and statutory reforms to remedy the above problems.

As regards the absence of reasoning in judicial decisions, Article 93, paragraph 3, of the Constitution was amended in April 2001 to explicitly require that judicial decisions be supported by detailed reasoning and to authorise the law to provide for sanctions in case of non-respect for this rule. 

As regards the fairness of the proceedings, new Law (2915/2001) amended Articles 535 and 536 of the Code of Criminal Procedure: the new provisions no longer exclude the possibility of compensation in cases of detention due to the detainee's “gross negligence” and obligate criminal courts to give reasons for their decisions after having heard the persons concerned and the public prosecutor.

These new provisions together with the direct effect of the Convention and the European Court's judgments in Greek law (see in particular Resolution ResDH(99)714 concerning the case of Papageorgiou against Greece and Resolution ResDH(2004)2 concerning the case of Agoudimos and Cefallonian Sky Shipping Co. against Greece) should effectively prevent new similar violations of the Convention.

Publication and dissemination of the judgments

The European Court judgment in Tsirlis and Kouloumpas was disseminated to the Presidents and Prosecutors of all military courts of Greece, in order to draw these authorities' attention to their obligations under the Convention. It was also published in Diki, 29/1998 (p. 915) and a commentary on it was published in Poiniki Dikaiosyni, 6/1998 (p. 665), both journals widely read by lawyers and judges. The judgment of Georgiadis was disseminated through a Ministry of Defence circular to presidents and public prosecutors of the domestic military tribunals and recruitment offices, and through a Ministry of Justice circular to the president and public prosecutor of the Court of Cassation, as well as to the presidents and public prosecutors of the appeal and first instance courts.

IV 
Conclusion

The government considers that, given the individual and general measures mentioned above, Greece has satisfied its obligations under former Article 53 (new Article 46, paragraph 1) of the Convention to erase the consequences of the violations found and prevent new similar violations in the future.


	29/05/97
	
	
	173. 

	Sinnesael
	GR-

Greece
	PUB

DIS

LEG
	CM
	32397
	2004-83
	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

Whereas during the examination of the case by the Committee of Ministers, the Greek government accordingly informed the Committee that the individual and general measures taken in consequence of the Committee's decisions in order to erase the consequences for the applicants of the violations found as well as to prevent new violations of the same kind in the future, were similar to those adopted in the cases of Tsirlis and Kouloumpas, and of Georgiadis (see appendix to Final Resolution ResDH(2004)82);
	01/07/98
	
	
	174. 

	Goutsos
	GR-

Greece
	PUB

DIS

LEG
	CM
	34373
	2004-83
	ART 06 §1 FAIRNESS OF “ CRIMINAL” PROCEEDINGS:

Whereas during the examination of the case by the Committee of Ministers, the Greek government accordingly informed the Committee that the individual and general measures taken in consequence of the Committee's decisions in order to erase the consequences for the applicants of the violations found as well as to prevent new violations of the same kind in the future, were similar to those adopted in the cases of Tsirlis and Kouloumpas, and of Georgiadis (see appendix to Final Resolution ResDH(2004)82);
	03/03/99
	
	
	175. 

	Philis
	GR-
Greece
	EXE
	Court
	12750
	1994-085
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

By Presidential Decree of 7 March 1994, which entered into force on 11 March 1994, Greek law regarding engineers' right of access to the courts has been brought into line with the requirements flowing from the judgment of the Court in the Philis case.

Having regard to Articles 6, 50, 52 53 and 54 of the Convention, this Decree provides, inter alia, as follows:


“Article 1

The provisions of paragraphs 4 and 5 of Article 2 of Royal Decree No. 30 of 31 May 1956 “laying down the rules for the remuneration of engineers in general” are replaced as follows: 


‘Article 2

4. Where the commissioning party refuses, hinders or delays partial or full payment of the fee owed, the engineer, or the design office, regardless of the type of enterprise chosen [...], shall have the capacity to institute proceedings before the courts in order to recover the amount owed. The Technical Chamber of Greece shall also be empowered to bring such proceedings. The object of the declaratory action shall be the payment owed to the Technical Chamber of Greece. The above provisions shall also apply with respect to interim measures.


5. As soon as one of the above creditors introduces such proceedings, he shall inform the other who shall have the right to intervene in the proceedings. Notification of the originating summons is sufficient for this purpose.’”
	
	0
	50
	176. 

	Papageorgiou
	GR-
Greece
	JP

PUB
	CM
	24628
	1999-714
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The judgment of the European Court of Human Rights was widely disseminated to the Greek courts and published with comments in Revue hellénique de droit international (1997, No. 2).

The government points out that the violation of Article 6 for excessive length of the civil proceedings before the Court of cassation is due to the exceptional circumstances of this case (see in particular paragraphs 47-48 of the judgment) and does not indicate any structural shortcomings in the functioning of that court.

With regard to the fairness of the proceedings, the Government recalls that the separation of powers and the independence of the judiciary are guaranteed by Articles 26 and 87 of the Greek Constitution and by Article 6 of the European Convention which is directly applicable in Greek law.

Following the European Court's judgment in the previous similar case, Stran Greek Refineries and Stratis Andreadis against Greece (judgment of 9 December 1994, Final Resolution DH (97) 184), the Greek courts, and in particular all the supreme courts, refused on several occasions to apply laws which unjustly interfered with the administration of justice to the detriment of one party, thus violating the rules of fair trial.  Some of these decisions are founded on the Greek Constitution itself, others on the direct effect attributed to the Convention and to the European Court’s case-law (see, for example, Court of Cassation (plenary), judgments 2/1995 and 40/1998; Athens Court of Appeal, judgment 5642/1996; Supreme Administrative Court (plenary), judgment 542/1992; Court of Audit, judgment 2274/1997).

The government is of the opinion that this case-law which applies accordingly the Greek Constitution and the European Convention, and attributes a direct effect to the European Court’s judgments (see also the case of Kokkinakis against Greece, Resolution DH (97) 576) will prevent new violations of the right to a fair trial similar to that found in the present case.
	
	0
	41
	177. 

	Kokkinakis
	GR-
Greece
	JP

EXE
	Court
	14307
	1997-576
	ART 09 FREEDOM OF RELIGION (PROSELYTISM):

In order to draw the attention of Courts and Attorneys to their obligations under the judgment of thebEuropean Court of Human rigths, this judgment was transmitted on 3 August 1993 by cicular letter of the ministry of Justice to the President and the Public Prosecutor of the Court of Cassation, to the Presidents and the Public Prosecutors of  Courts of Appeals as well as the Presidents and the Public Prosecutors of the first instance Courts. Following this dissemination, the prosecutors and the indictment chambers of the tribunals have adapted their interpretation of Greek legislation to the requirements set by the Court’s judgment so that the tribunals were involved only in very few cases of proselytism and that no conviction has been pronounced in a case similar to the Kokkinakis case. Since 1994, there has been only two convictions for proselytism to minors. The Government is of the opinion that, given the direct effect attributed to the Court’s judgment, there is no more risk of repetition of the violation found.
	
	2
	59
	178. 

	Kampanis
	GR-
Greece
	LEG
	Court
	17977
	1996-367
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION ON REMAND:

Article 287 of the Code of Criminal Procedure, as amended by law 2298/95 (Official Government Journal 62 of 4 April 1995) provides that the accused must be informed of the deliberation of the indictements chamber of the competent court, at least 5 whole days before the deliberation is to be held and that the accused must be summoned to be heard in person when the indictements chamber decides: -either, by virtue of the paragraph 1, letter (a), whether it is necessary to extend the duration of the detention on remand beyond 6 months in case of a crime, and beyond 3 months in case of an offence,-or, by virtue of paragraph 2, if exceptional circumstances justify the imposition of an additional period of detention on remand of 6 months for crimes or of 3 months for offences, beyond the maximum period of detention on remand normally set by the Constitution (1 year for crimes and 6 months for offences).The first section of paragraph 5 indicates that all uncertainties and all contestations relating to the maximum duration of the detention on remand are settled by the indictements chamber, before which the accused has the right to appear.
	
	0
	48
	179. 

	Eglise Catholique de la Canée
	GR-
Greece
	LEG

JP

ADM
	Court
	25528
	2000-044
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE) + ART 14 DISCRIMINATION BASED ON RELIGION:

As regards the legal personality of the Catholic Church in Greece, Section 13 of the Introductory Law to the Civil Code provides that: "Legal persons that were lawfully constituted at the date of adoption of the Civil Code shall continue to exist. As regards their legal capacity, administration or functioning, the relevant provisions of the Code shall apply".  Both the Civil Code and the Introductory Law entered into force on 23 February 1946.

Although this provision had always been interpreted by Greek courts as including the Catholic Church among "legal persons", this interpretation was not followed in the action brought by Canea Catholic Church at the origin of the present case, thus depriving it of access to a court, contrary to the Convention.

In order to implement the European Court's judgment through appropriate individual and general measures, the government obtained the positive vote of the Parliament on a new law containing an interpretative provision according to which: "Among legal persons lawfully constituted at the date of adoption of the Civil Code, and maintained as such by Article 13 of the Civil Code's Introductory Act, are included all establishments of the Catholic Church, founded or operating in Greece before 23 February 1946" (Article 33 of Law No. 2731, which entered into force on 5 July 1999).  Thus, the problem of access to the court as well as the broader issue of the legal personality of the Catholic Church in Greece are settled, through an authentic interpretation of the Civil Code's Introductory Act by the national legislator.

Moreover, in order to ensure that the interpretation of the laws here at issue respects the Convention, the Court's judgment was transmitted to the Ministry of Justice and to the Ministry of Education and Religious Affairs on 27 January 1997, and it was published in Greek, together with the Commission's report, in the wide-spread legal journal Diki, No. 29, 1998, p. 547.
	
	
	
	180. 

	Hadjiana-stassiou
	GR-
Greece
	LEG
	Court
	12945
	1995-213
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (MILITARY SERVICE):
The new Military Criminal Code was ratified by Act 22870/95 which was published in the official journal on 1  February 1995 and which entered into force on the same day.According to the new code, the time limit for filing an appeal to the Court of Cassation is no longer five days from the delivery of the judgment as under the old code, but twenty days from the entering of the transcription of the elements of the judgment in a special register kept by the registry of the court in question (see Article 212, paragraph 1, of the new Military Criminal Code).
	
	25
	97
	181. 

	Holy Monastries – Les Saints Monastères
	GR-
Greece
	LEG
	Court
	13984
	1997-577
	P1 ART 1 EXPROPRIATION:

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE); (FRIENDLY SETLLEMENT):
Law No. 2413/1996, bringing domestic law into conformity with the Court’s judgment, has been adopted and the Legal Council of State’s opinion of 19 May 1996, approved by the Minister of Education and Religious Affairs, has clarifyed the terms of the above-mentioned law.
	
	0
	94
	182. 

	Sidiropoulos & others
	GR-
Greece
	PUB

DIS
	Court
	26695
	2000-099
	ART 11 FREEDOM OF ASSOCIATION:
Since the judgment of the European Court of Human Rights in the Sidiropoulos and others case, on 10 July 1998, no similar violation of the Convention has been found, which confirms the exceptional nature of the case.

In order to draw the attention of the courts directly concerned, the President of the Supreme Court (Arios Pagos) sent on 30 October 1998 a circular to the judicial authorities in the Department of Florina enclosing a Greek translation of the judgment of the European Court in this case.

Furthermore, the judgment of the Court was published in extenso in the Syntagma legal review No. 2 of 1999, and a comment on the judgment can be found in the Diki legal journal (November 1999).  Finally, this judgment was also referred to in the book “European Convention on Human Rights”, 1999, p. 46. This book has been distributed, freely, to all first instance judges, courts of appeal and the Court of cassation.

The Government of Greece is of the opinion that, considering the direct effect today given to judgments of the European Court in Greek law (see notably the case of Papageorgiou against Greece, Resolution DH (99) 714), the Greek courts will not fail to prevent the kind of judicial error that was at the origin of the violation found in this case. 
	
	
	
	183. 

	Efstratiou
	GR-
Greece
	PUB

EXE
	Court
	24095
	2001-082
	ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

P1 ART 2 RESPECT OF PARENTS’ RELIGIOUS OR PHILOSOPHICAL CONVICTIONS:

ART 09 FREEDOM OF RELIGION (PROSELYTISM):

The Government of Greece notes that the violations of Article 13 in the Efstratiou and Valsamis cases were due to the well settled case-law of the Supreme Administrative Court according to which decisions of school authorities to impose on pupils the penalties provided in Article 27 of Presidential Decree Nos. 104/1979 (including suspension from school for up to 5 days) could not be contested before the administrative courts. Only decisions ordering transfer to another school had been held to be quashable by the Supreme Administrative Court (see paragraphs 17 and 49 of the judgment).

Following the finding of violations in these two cases, the judgments of the European Court of Human Rights have been disseminated within the Ministries of justice and of National Education and Religious Affairs and have been also transmitted to the Supreme Administrative Court. The judgments were also published (in Greek) with comments in "To Syntagma" (1997, p. 995), a journal widely disseminated in legal circles.

The Government considers that, having regard to the dissemination and publication of these judgments and to the recent developments concerning the direct effect of the Convention and of the European Court’s case-law in Greek law (as evidenced by Resolution DH(99)714 in the Papageorgiou case and new recent examples from the domestic case-law, notably, judgment 14/1999 of the Court of Cassation (plenary); judgment 954/1999 of the Athens Administrative Court of Appeal; judgment 1141/1999 of the Supreme Administrative Court (first chamber); etc.), domestic courts will not fail to declare admissible future complaints against decisions ordering disciplinary sanctions, such as suspension from school, and to quash those decisions if they are unlawful. The lack of specific jurisprudence showing this change in the courts’ attitude is only due to the very exceptional nature of such complaints.
	18/12/98
	
	
	184. 

	Thilmenenos
	GR-Greece
	LEG
	Court
	34369
	2005-89
	ART 9 FREEDOM OF RELIGION:

ART 14 DISCRIMINATION BASED ON RELIGION:

ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS BEFORE THE ADMINISTRATIVE COURTS:

As regards the violation of Article 14, in conjunction with Article 9, of the Convention, Article 27 of Law 2915/2001 also remedied the situation of all other Greek citizens in the applicant's position or in a similar one. This measure has proved effective as no similar case has been brought to the European Court since the Thlimmenos judgment.

Furthermore, other legal and constitutional reforms have been adopted to further protection of conscientious objectors in line with the Convention's requirements and, more generally, with Council of Europe standards.

Law 2510/1997 (which entered into force on 27 June 1997) gave conscientious objectors the right to perform civilian, instead of military, service or unarmed service in the army. According to Article 18 of this Law, conscientious objectors are those who refuse to do military service “on religious or ideological beliefs” which are strictly applied by an individual and are manifested by abiding by behaviour which corresponds to these beliefs. The procedures relating to the recognition of conscientious objectors and the performance of civilian or unarmed service are regulated by specific provisions of this Law, as subsequently amended. 

In April 2001, the right to an alternative service was subsequently enshrined in the Greek Constitution. An interpretative clause was thus inserted to Article 4, paragraph 6, which provides as follows:  “Every Greek capable of bearing arms is obliged to contribute to the defence of the Fatherland as provided for by law”. According to the new interpretative clause, “[t]he provision of paragraph 6 does not preclude the law from providing mandatory provision of other service, within or outside the armed forces (alternative service), by those having substantiated conscientious objection to performing armed or military duties in general”.

As regards the violation of Article 6, paragraph 1, of the Convention, the government recalls a series of constitutional, legislative and practical measures already taken by Greece to accelerate proceedings in the Council of State and lower administrative courts (see Final Resolution ResDH(2005)65 concerning the case of Pafitis and others against Greece and 14 other cases). As regards certain additional problems which were in particular highlighted in more recent judgments of the Court (see for example Manios against Greece, judgment of 11 March 2004), these are being addressed by the Greek authorities, under the Committee's supervision, in the context of the execution by Greece of those judgments. The problem of lack of domestic remedies in respect of the excessive length of domestic proceedings is also being considered in this context. In pursuing its examination of the measures required, the government is taking into account the Recommendations referred to in the Declaration adopted by the Committee of Ministers at its 114th session in May 2004, and in particular those relating to the importance of domestic remedies and professional training.

Dissemination and publication of the judgment: the European Court's judgment Thlimmenos case has been translated into Greek by the Greek Foreign Ministry and widely disseminated to all competent authorities. 

The Greek Government considers that the abovementioned measures have both remedied the consequences of the violations for the applicant and prevent new similar violations in the future. Accordingly, Greece has complied with its obligations under Article 46, paragraph 1, of the Convention in the Thlimmenos case.


	06/04/2000
	
	
	

	Serif
	GR-Greece
	PUB

DIS
	Court
	38178
	2005-88
	ART 9 FREEDOM OF RELIGION:

The Court's judgments raised an issue of interpretation and application by domestic courts of Articles 175 and 176 of the Greek Criminal Code in cases of elected leaders of certain factions of the Muslim community in Greece.

The judgment of the European Court in the case of Serif has been translated into Greek, disseminated by the Ministry of Justice to all competent judicial authorities and published in the widely-read criminal law journal Poiniki Dikaiosyni 3/2000, 272-275. In addition, the translation of both judgments has been published on the site of the Greek State Legal Council, www.nsk.gr <http://www.nsk.gr>.

As a result, the impugned interpretation of  Articles 175 and 176  of the Criminal Code was rapidly changed, as the domestic courts granted direct effect to the European Court's judgment in the Serif case (see the abovementioned decision of the Criminal Court of Lamia on 28 March 2001 and, subsequently, that of 24 April 2002 of the Thessaloniki Appeal Court).

The Greek Government considers that the measures adopted have both remedied the consequences of the violations found in these cases and will prevent new similar, violations in the future. Accordingly, Greece has complied with its obligations under Article 46, paragraph 1, of the Convention in the present cases. 


	14/12/1999
	
	
	

	Sarkozy
	HU-

Hungary
	EXE
	CM
	21967
	1998-201
	ART 08 CORRESPONDENCE OF PRISONER:

The Government of Hungary has adopted a number of measures to ensure respect for prisoners’ correspondence in conformity with the requirements of the Convention. While the case was still pending before the Commission, the Minister of Justice of Hungary adopted the Order No. VII.12 (6/1996) relating to prisoners’ correspondence, which entered into force on 1 October 1996. This new text provides that a prisoner’s correspondence with the authorities, international organisations and his or her counsel shall not be subject to surveillance with respect to their content. However, if there are reasonable grounds to believe that a letter arriving for a prisoner is not sent by the authorities, the international organisation or the lawyer indicated on the envelope, the letter shall be opened in the presence of the prisoner and this shall be recorded. The control shall be limited to the identification of the sender.

Furthermore, the Government has indicated in a circular letter to the directors of penitentiary institutions that prisoners’ correspondence with the European Commission of Human Rights must not be subject to any control by the authorities. Moreover, after the adoption by the Committee of Ministers of Interim Resolution (97) 515 making public the Commission’s report, the latter was widely disseminated to penitentiary institutions.
	
	0
	37
	185. 

	APEH Üldözötteinek Szövetsége, Iványi, Róth et Szerdahelyi
	HU-

Hungary
	PUB
	Court
	32367
	2001-156
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:
In view of their obligation to abide by the judgments of the European Court of Human Rights (Article 46 of the European Convention on Human Rights), the Hungarian authorities have taken the following measures.

In order to draw the attention of the public and the authorities to the requirements of the Convention highlighted in this judgment, the latter has been rapidly translated into Hungarian and published in the official gazette “Decisions of the Court” (2000/12. edition) and in the “Fundamentum” Human Rights periodical (2000/4. edition).

The judgment and the decision on the admissibility have also been made available in Hungarian on the official Internet site of the Ministry of Justice (http://www.im.hu/magyar/emberi-jogok/32367-96-2.htm). 

Furthermore, the Hungarian authorities have invited the Office of the National Council of Justice of Hungary to include the judgment in the curriculum for the training of judges.

In the light of the direct effect accorded to the European Convention of Human Rights and the judgments of the Court in Hungarian law, the Government considers that these measures prevent the risk of new violations of the Convention similar to that found in this case.

Moreover, the government notes that the proceedings at the origin of this case do not prevent the applicants from requesting anew the registration of their association, in fair proceedings.
	
	
	
	186. 

	Santandrea
	I-

Italy
	EXE
	CM
	26650
	2003-151
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY ;

In this case, the order for the applicants’ immediate release was implemented late, thus violating the Convention, due to the fact that no-one was on duty in the Court’s registry during the week-end.

In order to prevent this problem from occurring again in the future, the Department of penitentiary administration of the Ministry of Justice, in its circular letter No. 3498/5948 of 19 April 1999, addressed to the Directors of Prisons’ and to regional inspectors of the penitentiary administration, recalled that the immediate release of prisoners should permanently be assured, 24 hours a day, every day. To this effect, the circular letter establishes precise and coherent provisions about the procedure to be followed in the prisons.

Furthermore, the Commission’s report was transmitted to the authorities directly involved in the case.
	12/04/99
	
	
	187. 

	Craxi
	I-

Italy
	EXE
	Court
	34896
	2005-28
	ART 06 § 3d RIGHT TO INTERROGATE WITNESSES:

As regards the general measures, the government recalls that, subsequent to the violation in this case, important measures have been adopted by Italy with a view to ensuring the fairness of criminal proceedings in accordance with Article 6 of the Convention.

Constitutional reform of 1999

Article 111 of the Italian Constitution, as modified in November 1999, gave Constitutional rank to a number of requirements contained in Article 6 of the Convention and, in its new wording, it provides in particular that: 

“1. Jurisdiction shall be exercised through fair proceedings, conducted in accordance with the law. 

2. All proceedings shall be conducted in compliance with the principles of adversarial process and equality of arms before a neutral and impartial court. The right to be tried within a reasonable time shall be guaranteed by law.

3. In criminal proceedings, the law shall guarantee that the person accused of an offence is informed promptly and in confidence of the nature and grounds of the charge against him; that he shall have adequate time and facilities for the preparation of his defence; that he shall be given an opportunity before the court to examine or to have examined anyone giving evidence against him, to obtain the attendance and examination of any defence witnesses on the same conditions as witnesses called by the prosecution and to obtain the production of any other evidence in his favour; and that he will have the assistance of an interpreter if he cannot understand or speak the language used at the trial.

4. The principle of adversarial process shall be observed during criminal proceedings with regard to the examination of evidence. The guilt of an accused cannot be established on the basis of statements made by a person who has freely and wilfully eluded examination by the accused or his lawyer.

5. Rules shall be made governing the circumstances in which adversarial examination of the evidence is to be dispensed with, either because the accused has consented or because there is due evidence that such examination is objectively impossible or that there has been unlawful conduct.”

Legislative reform of 2001

A law implementing the new constitutional provision was adopted by Parliament in 2001 (Law No. 63 of 1/03/2001), which amended inter alia Article 513 of the Code of Criminal Procedure, application of which was at the basis of the violation found in this case. 

According to the law now in force, pre-trial statements made by a person who subsequently avails himself of his right to remain silent in the debate, may be read and used by the judge only if all the interested parties consent to it unless the judge establishes that the refusal to be cross-questioned in the proceedings is the result of bribery or threats. 

This rule applies not only to statements made in the same proceedings but also to those made in other proceedings and, in this last case, the statements may not even be read without the consent of the accused person concerned. 

However, if it proves impossible to secure the presence of the person who made the statements or to examine him or her in accordance with the adversarial principle, where that impossibility is the result of events or circumstances that were unforeseeable when the statements at issue were made, Article 512 of the Code of Criminal Procedure applies. This provision reads as follows: “At the request of one of the parties, the judge shall order to be read in court documents resulting from enquiries by the police, by the representative of the prosecuting authorities, by the private parties' representatives or by the judge in connection with the preliminary hearing, where, on account of unforeseeable events or circumstances, those enquiries can no longer be repeated.”

As a result of these measures, it is no longer possible that a person is convicted exclusively on the basis of statements that he/she could not examine or have examined. 

Retroactive effect of the measures

In the case of statements made during preliminary investigations by witnesses who deliberately avoided being examined by the defendant or his or her counsel, which were already included in the case-file before Law No. 63/2001 came into force, transitional provisions provide that:

-
if they were added to the case-file before 25 February 2000, they may be used only if they are borne out by other evidence obtained by other means; 

-
if they were obtained after 25 February 2000, Article 526 of the Code of Criminal Procedure, as amended by Law No. 63/2001, applies; that article provides that the defendant's guilt cannot be established on the strength of statements made by persons who deliberately avoided being examined by the defendant or his or her counsel.

Regarding statements already included in the case-file and used to determine whether the charges are founded, in proceedings before the Court of Cassation the rules on assessment of evidence in force at the time of the decisions on the merits should be applied.


Strengthened role of the Convention and of the Court's case-law in Italy 

The European Court of Human Rights' judgment has been translated into Italian, forwarded to the Appeal Court of Milan for dissemination to the district judicial authorities and published in several Italian legal reviews [see Cassazione Penale, vol. XLIII, mars 2003, p. 1080 ; Diritto penale e processo, n° 3/2003, p. 381]. 

Italy's obligations pursuant to the Convention have accordingly been brought to the attention of all the authorities concerned and the entire legal community. The government has strong hopes that dissemination of the judgment will enable the Italian courts to give full effect to the European Court's case-law when applying the above-mentioned new constitutional and legislative provisions. The direct effect of the Court's judgments in Italian law was recently confirmed by the Court of Cassation, which held that "the European Court of Human Rights' interpretation of the provisions of the European Convention on Human Rights is binding on the Italian courts" (joint divisions, judgment of 26 January 2004 (No. 1339)); this position was upheld in judgments delivered on 10 June 2004 (Nos. 15393/04 and 15400/04).  The government welcomes these advances in the case-law and encourages this trend in order to give full effect to the Strasbourg Court's judgments in Italian law.
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	Cantafio
	I-

Italy
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	CM
	14667
	2002-147
	ART 06 §1 ACCESS TO A COURT « CIVIL »  RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED): 

The Constitutional Court, by decision No. 152 of 9 May 1996, declared unconstitutional the provision according to which neither of the parties to a dispute could unilaterally derogate from the arbitrator’s competence in the field of public works (Article 16 of Law No. 741 of 10 December 1981, which replaced the relevant part of Article 47 of Presidential Decree No. 1063 of 16 July 1962). This finding of unconstitutionality signifies that it is not compulsory to have recourse to arbitration and that each party may seise ordinary courts, in situations, among others, similar to this case. There is therefore no risk of new violations similar to that found in this case.
	
	
	
	189. 

	Biasetti
	I-

Italy
	LEG

DIS
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	2003-176
	ART 5 §4 LENGTH OF PROCEEDINIGS FOR RELEASE FOR DETENTION ON REMAND:

The Government of Italy recalls that the essential element in the finding of the violation in this case was the failure to observe the deadline laid down for forwarding the file to the appeal court. In the case at issue, this in fact took more than 6 months.

Under Law No. 332 of 5 August 1995, such a violation can no longer take place as, if the file is not transmitted or a decision on an application to reopen is not taken within the appointed deadline (1 to 5 days and ten days respectively), the order imposing the applicant’s detention becomes void.

The report of the European Commission of Human Rights has been sent to all competent judicial authorities.
	21/10/98
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	Diana Calogero

(and six other cases against Italy) 

Domenichini,
Natoli,
Rinzivillo,
Messina,
Di Giovine,
Madonia)

	I-

Italy

	LEG
	Court
	15211
15943,

26161,

31543,

33993,

39920,

55927,
	2005-

55

	ART 8 CORRESPONDENCE OF PERSON PLACED UNDER GUARDIANSHIP:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

1. 
Following these judgments of the European Court, in 1997 the Italian government engaged in legislative and regulatory reforms to prevent new violations similar to those found by the Court in these cases. In Interim Resolution ResDH(2001)178 of 5 December 2001, the Committee of Ministers took stock of the measures taken or planned by Italy to date and urged Italy rapidly to adopt the legislative reform required to ensure that domestic law complied fully with the Convention. Since the adoption of the Interim Resolution the following general measures have been adopted:

I. New legal framework for monitoring of correspondence 

a. General

2. 
In April 2004 the legislation on prison administration was amended by Law 95/2004 (in force as from 15 April 2004).

3. 
New Article 18-ter “Restrictions and control of correspondence”, added to Law 354/1975, has laid down clear substantive and time limitations to the monitoring or restriction of detainees' correspondence. Such measures may henceforth be imposed only if necessary for the investigation or prevention of felonies, or for reasons of security or order in the prison (Article 18-ter, paragraph 1). 

4. 
According to the new provision, the duration of these measures may not exceed six months but may subsequently be extended for periods of up to three months. The following restrictions or control may take place: (a) Restrictions of the correspondence by letter or telegrams and of receipt of press articles; (b) Visas on all correspondence; (c) Control of the content of envelopes received or sent without reading it.

5. 
These measures may be adopted by a reasoned judicial decree (as already provided in the previous text) at the request of a public prosecutor or following a proposal by the director of the penitentiary institution. This decree is issued by the supervising judge for persons detained pursuant to their conviction, or those already found guilty at first instance. The decree may be issued by the judge referred to in Article 279 of the Code of Criminal Procedure, for indicted persons, until the delivery of a judgment at first instance. If the judge is a member of the bench, the measure is adopted by the president of the court or of the assize court. The monitoring of correspondence may be delegated by these members of the judiciary to the director or a member of staff of the penitentiary institution designated by the director (Article 18-ter, paragraphs 3-4).

6. 
If, after a control visa, the judge deems that correspondence or newspapers should not be handed back or forwarded to the addressee, they should order their retention. In all these cases the detainee is informed accordingly (Article 18-ter, paragraph 5).

7. 
As regards the time taken to execute these judgments, the Government wishes to indicate that the question of ensuring rapid responses to violations found by the European Court is currently being studied, in particular by the Italian Parliament, and has so far led to the adoption of a resolution and the presentation of a Bill on the follow-up to judgments of the European Court.

b. Exemption from monitoring of correspondence with defence counsel and the European Convention organs

8. 
Article 18-ter, paragraph 2, of the new Law confirms Article 38, paragraph 11, of presidential decree 230/2000, which exempted from monitoring or restriction the detainees' correspondence, inter alia, with the European Convention organs.

9. 
By express reference to Article 103 of the Code of Criminal Procedure, it also confirmed the exemption from monitoring of the correspondence with their defence counsel, provided that the correspondence is recognisable as such. This exemption, however, was already enshrined in Article 103 of the Code, in force since 1989, but was not effectively applied in practice, resulting in violations of the Convention (violations of Article 8 in Natoli and Madonia). The Italian authorities therefore decided to adopt additional administrative measures to ensure that the newly adopted provisions were effectively implemented in practice (see summary of Ministry of Justice circulars below).

c. Implementation of the legislation by Ministry of Justice circulars 

10. 
On 1 July 2004 the Prison Administration Department of the Ministry of Justice issued a circular entitled “Visa controlling detainees' correspondence - Law No 95 of 8 April 2004”. This circular stressed that the main object of Article 18-ter of Law 95/2004 is to safeguard detainees' privacy, as well as to guarantee the efficient administration and organisation of prisons where order, security and discipline are necessary. 

Moreover, the circular laid down three basic rules regarding monitoring of correspondence:

1) The envelope or cover of the correspondence should be examined with the aid of instruments or trained dogs;

2) If a letter or parcel raises suspicions relating to the order or security of the prison, it should be set aside while authorisation is awaited for further inspection from the competent authority; 

3) Such correspondence should only be opened in the presence of the detainee (as prescribed by 

Article 18-ter, paragraphs 1c and 7 of Law 95/2004) to whom it should be returned if it is cleared after inspection.

11. 
On 3 May 2005 the Prison Administration Department of the Ministry of Justice issued a second circular, entitled “Visa controlling correspondence - European Convention on Human Rights”. This circular, aimed at bringing practice relating to correspondence monitoring fully into line with the judgments of the European Court of Human Rights, laid down or reiterated the following rules among others: 

(a) the prison officer responsible for monitoring correspondence “on arrival” or “on departure” shall affix to the correspondence not only a stamp but also the date of control, so that the time of original control may be identified at any time;

(b) all prison directors should keep their monitoring register books updated, as prescribed by the circular of 14 March 1994;

(c) as regards detainees subject to the special regime of Article 41 bis of Law 354/1975, the application to the judge for time extension of the decree authorising censorship of correspondence after the expiry of the initial six months, should be accompanied by the phrase “for the three successive months”, excluding, thus, any further continuation of the censorship. This will clarify the difference of duration between the regime of Article 41 bis and the censorship of correspondence under Article 18-ter.

12. 
In addition, this circular expressly referred to the European Court's judgments, including the one in the Domenichini case where a violation of Article 6, paragraph 3(b), was found on account of monitoring the applicant's correspondence with his defence counsel. The circular drew the competent authorities' attention to the fact that the modalities and limits of correspondence monitoring are now clearly set by Article 18-ter of Law 354/1975, introduced by Law 95/2004, in accordance, inter alia, with this judgment of the European Court. The circular reiterated that detainees' correspondence addressed to international organisations for the protection of human rights, including the European Court of Human Rights, is exempt from monitoring.

II. 
Ensuring the existence of effective domestic remedies 

13. 
In the Calogero Diana and Domenichini judgments, the impugned restrictions or monitoring of correspondence were already imposed by judicial authorities acting, however, in an administrative capacity (see paragraphs 12 and 42 of the Domenichini judgment) and the violation of Article 13 of the Convention was due to the impossibility of challenging the decisions before an independent authority. Following the Court's judgments, the government has engaged in legislative reform to set up, inter alia, domestic remedies to challenge such decisions, in line with the requirements of Article 13. In 1999 the government presented to Parliament a Bill amending Articles 18 and 35 of Law 354/1975 both circumscribing the power to monitor prisoners' correspondence and introducing domestic remedies. However, these amendments were not adopted due to the change of legislature in April 2001. 

14. 
The Law 95/2004 mentioned above now explicitly allows judicial review of decisions imposing monitoring or restriction on prisoners' correspondence (new Art. 18-ter, paragraph 6, of Law 354/1975, in conjunction with pre-existing Article 14-ter of Law 354/1975). The complaints, which have no suspensive effect, may be lodged within a time-limit of 10 days from notification of the measure. The supervising court should issue an order within 10 days from receipt of the complaint. The judge responsible for issuing the impugned decision regarding monitoring of correspondence may not sit on the bench deciding on the complaint.

15. 
Examples of domestic courts granting prisoners' complaints and annulling restrictions on their correspondence by reference to the new law and to the European Court's judgments have been presented to the Committee of Ministers. As the most recent example, the Sentence Execution Court of Turin quashed a decision extending the monitoring of a prisoner's correspondence on the ground that the impugned decision lacked detailed reasoning as required by law, as well as by “the established case-law of the European Court of Human Rights” (decision 1900/05 of 11 May 2005).

16.
The government finds that this decision is indicative of the increasing willingness of Italian courts to implement domestic law in the light of the Convention's requirements as set out in the European Court's judgments. The government strongly encourages these developments, which effectively contribute to fulfilling Italy's obligation to abide by the European Court's judgments. 

17.
While acknowledging that some problems still exist regarding length of proceedings, the government considers that the new remedy will prevent new violations of Article 13 of the Convention similar to those found in the present cases. In this context, the government will not fail to take into account the Committee of Ministers' Recommendation Rec(2004)6 on the improvement of domestic remedies. 
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	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL
The Government of Italy recalls that the violation of Article 5, paragraph 3, found in this case resulted from the excessive length of the applicant's detention on remand (4 years and 8 months, between 1993 and 1999) on account of the lack of reasonable grounds justifying its continuation and of the failure of the authorities to act with due expedition during the preliminary investigations and the trial.

During the period of detention at issue, in 1995, Articles 274 and 292 of the Code of Criminal Procedure (CPP) were amended: they now provide that a judicial decision ordering pre-trial detention may be annulled ex officio if its necessity is not explicitly justified in the light of specific criteria (such as an actual and concrete risk that the accused person might tamper with the evidence, commit a serious crime or escape, or serious indications of the accused's guilt). 

These new provisions strengthen the guarantees already existing under Italian law, providing for the revocation of pre-trial detention if the reasons justifying it no longer exist (see Article 299 CPP) and providing that the time already elapsed should be taken into account when assessing the need to maintain a person in detention (see for example Court of Cassation's decision No. 2395 of 16 October 1997). In addition, Article 303 of the CCP sets the maximum duration of pre-trial detention in different situations.

Lastly, as regards the due expedition required in the conduct of criminal proceedings, which was partially at the origin of the violation of Article 5, paragraph 3, found in this case, reforms of the judicial system aimed at speeding up such proceedings are under examination by the Committee of Ministers in the framework of its supervision of the execution of several judgments and decisions concerning specifically the structural problem of excessive length of criminal proceedings in Italy (see Interim Resolution ResDH(2000)135).
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	ART 10 RIGHT TO INFORMATION :

ART 08 PRIVATE LIFE :

The Italian Government observes that the violation found in this case was the result of the incorrect application, at different levels, of the Italian legislation in force at the time, mainly presidential decree n° 175 of 18 May 1988 implementing Directive 82/501/EEC of the Council of the European Communities (“the Seveso Directive”). 

In order to draw the attention of the different authorities concerned to these implementation problems and to their obligation to ensure henceforth that the application of this legislation respects the requirements of Article 8 of the Convention so as to effectively prevent new, similar violations, the judgment of the European Court of Human Rights was rapidly sent out to all authorities concerned. The public was also informed of the European Court’s judgment and the resulting obligations incumbent on the Italian authorities, following its publication in Italian translation in several Italian legal journals, notably “Rivista Internazionale dei Diritti dell’Uomo”, No. 2; May-August 1998, pp. 514-523. A summary of the judgment is also available in Italian translation on the internet web site of La Consulta per la Giustizia Europea dei Diritti dell'Uomo (organised by a number of associations of lawyers): www.dirittiuomo.it. These awareness-raising measures have contributed to the development of practices ensuring that today, adequate information regarding environmental hazards is rapidly provided.

The Government also draws attention to the fact that the activities concerned in the case ceased definitively in 1994 and that the inquiries subsequently conducted by authorities have confirmed the absence ever since of any high risk activity or stock, according to the criteria established by the legislation in force in this field. The Government thus finds that there is no call today for any further measures in respect of the applicants in this case.
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	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS; ART 08 CORRESPONDENCE OF PRISONER:

The Government finds that the reforms cited in, inter alia, the appendix to Resolution DH (92) 37 in the Mori case (the reform of the Code of Criminal Procedure which entered into force on 24 October 1989, the reform of the Court of Cassation's working methods and the increased budgetary appropriations for the administration of justice) are apt to prevent further repetitions of the violation of the right to a trial within a reasonable time found by the Court in the present case.


With regard to the violation of Article 8 of the Convention established by the Court, the government (Ministry of Justice) sent out, on 14 March 1994, a circular to the directors of regional prison administrations and to the directors of prisons for adults (including district prisons) informing them of the contents of the Court's judgment and ordering them to adopt the following measures in order to solve, by administrative means, the problems posed by this judgment while awaiting an amendment to Rule 36 of the Enforcement Regulations (regolamente di esecuzione).


Prison directors should henceforth ensure that letters and telegrams addressed to a detained person which are being held back for inspection are entered on a special register. The addressee must immediately be informed of the measure. If, following the competent judicial authority's control of the

interception, the letters or telegrams in question are to be delivered to the detained person who is the addressee, the prison director shall ensure that the addressee signs and dates a receipt. 


Outgoing letters and telegrams which are held back for inspection must also be entered on the register. If, following the control exercised by the competent judicial authority, the correspondence is to be forwarded to the addressee, the date of dispatch shall be noted on the register (in the case of a registered or insured letter, or a telegram, the entry on the register shall also include particulars as to the means of dispatch used). The prison director shall also ensure that the persons detained are informed of the decision. This shall be evidenced by the detained person countersigning, with an indication of the date of signature, the pertinent entry on the register.
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	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

In response to the European Court's judgment the Ministry of the Interior sent on 27 September 1996 a circular letter to all prefects in which the Ministry stressed among other things that the Court's judgment constituted an important precedent and invited, accordingly, all prefects to conform therewith by ensuring, if necessary through the use of public force, that eviction orders were executed in accordance with the pertinent legislative provisions.
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	11152
	1990-013
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY:

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION:

Law No. 327 of 3 August 1988, amending Article 6 of the 1956 law, abolished the special form of detention at issue in the present case. This amendment was already made before the Court's judgment was delivered on 22 February 1989. Articles 314 and 315 of the new Code of Criminal Procedure which came into force on 24 October 1989 establish a right to compensation for wrongful detention in certain circumstances.
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	1994-046
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL: 

Already, as a result of Act No. 330 of 5 August 1988, which anticipated the entry into force of the new Code of Criminal Procedure, all measures restricting personal liberty had henceforth to be taken by the investigating judge upon receipt of a reasoned request from the public prosecutor or the judge of first instance. The new Code of Criminal Procedure, which entered into force on 24 October 1989, has granted this power to the new judge of the preliminary investigation. The latter is not, according to the new Code, identical to the old investigating judge. He is not involved in the investigation of criminal cases and does not take any investigative measures, but controls the lawfulness of the measures taken by the public prosecutors. Furthermore, he has exclusive competence to order, at the request of the public prosecutor,  measures interfering with constitutional rights and freedoms, such as measures restricting personal liberty, telephone tappings and seizures. The decisions of the judge of the preliminary investigation in matters related to deprivation of liberty may be appealed, on points of law, to the Court of Cassation, and, as to the merits, to the criminal court.
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	1990-012
	ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM DETENTION ON REMAND: 

Under Article 299 (3) of the new Code of Criminal Procedure, which came into force on 24 October 1989, the judge must rule within five days on any application by the accused seeking his release from detention on remand.
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	LEG
	Court
	14725
	1996-315
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS À VIS THE EXECUTIVE):

 The incriminated provisions of the Code of Criminal Procedure which provided for the possibility of combining the functions of investigation and trial in one and the same judge have been repealed. The abrogation concerns in 

particular the district judge's power to carry out police or investigative measures (Article 550). Accordingly, there is no longer any risk of repetition of the violation found.
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	I-
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	1997-502
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (EARLIER INVOLVMENT):

The Ministry of Justice has sent a circular letter to all the criminal courts as well as to the prosecutor's offices attached to them in order to ensure the diffusion of the Court's judgment. Moreover, in its judgment No. 371 of 2 November 1996, the Constitutional Court has declared Article 34, paragraph 2, of the Code of Criminal Procedure as unconstitutional, insofar as it allowed the same judge to take part in consideration of a person's guilt with respect to an offence, at several instances.
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	Excessive length of proceedings 

Concerning civil rightsand obligations before the administrative Courts

in Italy 
	I-
Italy
	LEG

EXE

PRACT
	Court & CM
	
	Interim

 1999-436
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

In order to reduce the length of proceedings in administrative cases, the Italian Ministry responsible for the civil service and regional questions has put before the Senate of the Italian Republic, on 10 December 1997, a Bill (No. 2934) with the aim of speeding up procedures before administrative courts. 

The measures envisaged in this bill include:

-
a reduction of the time devoted to the preparatory stages of the proceedings before the administrative courts, including a rationalisation of the case-file management so as to avoid unnecessary adjournments of hearings (Article 1);

· a special, simplified and faster appeal procedure in case of failure by a public department to give a reply, allowing for the adoption of special enforcement measures where the passivity remains (Article 2);

· new general rules regarding holding measures, extending, in particular, the administrative judge’s powers (Article 3);

· the introduction of special rules, including the shortening of the time-limits, for proceedings concerning a number of particularly sensitive issues, such as the carrying out of public works, privatisation (Article 4);

· the possibility for administrative courts, in matters where they have exclusive jurisdiction, to award damages when execution of the judgment allows only imperfect reparation of the consequences of the violation of the applicant’s interests (Article 5), which avoids the need for  repeat proceedings;

· the possibility, in certain circumstances, of taking decisions in a simplified form and the lapse, unless the applicants object, of proceedings which have been pending for more than ten years (Article 6);

· the empowering of Regional Administrative Courts to execute judgments which have not been stayed by the Council of State (Article 7);

· the abrogation of the possibility for the Council of State to refer cases back when the previous judgment is set aside (Article 8);

· the possibility for the President of a court to notify an appeal by means of any appropriate method, including electronic mail or fax (Article 9);

· the obligation for the presidents of Regional Administrative Courts to remain in the post which they have just been assigned for at least three years and the increase in staff amounting to 60 new posts of auxiliary judges for Regional Administrative Courts (an increase of 18%) and 30 magistrates to the Council of State (an increase of 14%) (Articles 10 and 11);

· the publication of opinions of the Council of State (Article 13);

· the modification of the composition of the Governing Council for administrative justice (Consiglio di Presidenza della giustizia amministrativa) by including members others than administrative magistrates (Article 15);

· the budgetary autonomy of the Council of State and of Regional Administrative Courts (Article 16);

· a cost estimate for the implementation of these rules and the indication of the means to cover such costs (Articles 12 and 18).

The bill was approved by the Senate on 22 April 1999 and is currently being examined by the Chamber of Deputies.  An urgent procedure has been adopted by the Italian authorities in order to have this text adopted as rapidly as possible.

Among the other measures adopted which also affect administrative proceedings to varying degrees, mention may be made of:

· Legislative Decree No. 67 of 25 March 1997 (transformed into Law No. 135 of 23 May 1997), Section 19 of which introduces measures to speed up proceedings relating to public works;

· Law No. 249 of 31 July 1997 on proceedings concerning measures taken by the Telecommunications Supervisory Authority (Sections 26-27);

· Legislative Decree No. 80 of 31 March 1998, reapportioning jurisdiction between the civil and administrative courts.  The Decree gives administrative courts a certain measure of jurisdiction over proceedings relating to public departments, town planning and spatial development (including the construction sector), which were previously within the jurisdiction of the civil courts.  It should be noted that in these areas, the administrative courts may also decide the award of damages, which avoids the institution of further proceedings and thus expedites the procedure.  Furthermore, the Decree relieves the administrative courts of their jurisdiction in matters of public employment - a great source of litigation in the past - and assigns it to the civil courts, with the exception of proceedings instituted prior to 1 July 1998.

Moreover, as regards individual measures, measures have been taken in order to speed up proceedings which have been found to violate Article 6 of the Convention.

In addition, computerisation of the courts is continuing so as to speed up the processing of cases.  Finally, the time required for extraordinary appeals to the President of the Republic, which are an alternative to the judicial procedure, has been reduced to three months.
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	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE COURTS OF AUDIT:

The organisation of the Court of Audit has been amended by a legislative decree of 15 November 1993 (No. 453), converted into parliamentary legislation by Act No. 19 of 14 January 1994. The new organisation introduces judicial sections of the Court of Audit in all regions of Italy.  These sections shall be established within a time-limit of seven months from the entry into force of the decree.  The decisions of these regional sections may be appealed against to the central judicial section within a period of sixty days. Questions of principle and questions concerning conflicts of competence may furthermore be brought before the joint section of the Court of Audit by the regional and central sections, as well as by the public prosecutor. The magistrates of the regional sections are nominated by the President of the Court of Audit. Without the consent of the magistrate concerned the period of appointment cannot exceed two years.  The new regulations allow the Court of Audit to delegate the investigation of certain questions to civil servants and also to request the assistance of technical experts.  The regulations also affect the organisation of the public prosecutor's office. A general prosecutor or another magistrate designated ex officio is henceforth attached to each regional section.  These officials intervene mainly in public servants' liability cases, their competence in retirement pension cases henceforth being limited to the power to appeal in the interest of the law. The Italian Government considers that this reform, the cost of which has been evaluated at 4 160 million lire, will ensure that in the future the proceedings before the Court of Audit which fall under Article 6 (art. 6) of the Convention will lead to judgment within a reasonable time, within the meaning of the said article (art. 6).
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1997-336
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

RESOLUTION DH (95) 082: In order to remedy the important problem relating to the excessive length of civil proceedings in Italy, three sets of laws have been adopted in order to rationalise the organisation of the court system and accelerate the handling of the cases. 

    Firstly, Act No. 30 of 1 February 1989 (which entered into force the same year), concerning the courts of first instance (preture), redefines the territorial jurisdiction of these courts which is henceforth not limited to the department.  This enactment has made it possible to abolish some 273 courts of first instance which had low workloads and to redistribute the magistrates and the auxiliary personnel among the courts with heavy workloads.  The effects of this redefinition of the courts' jurisdictions will be regularly examined in order to ensure that the judicial organisation keeps pace with the needs established.  

    Secondly, Act No. 353 of 26 November 1990 containing "urgent measures affecting civil procedure", rationalises and modifies the different phases of the civil procedure.  Thus, certain institutions which could be abused have been modified (in particular the old system of automatic suspension of proceedings in certain cases such as the death or bankruptcy of one of the parties).  Furthermore, new measures have been introduced in order to allow a speedier handling of cases: the investigating judge has henceforth the possibility to issue injunctions and order the payment of un-contested sums; the presentation of the evidence is in addition henceforth subjected to a system of mandatory deadlines in order to compel the parties to present their evidence rapidly and exhaustively.  Moreover, the collegiality principle having been considered as a delaying factor, the competence of the single judge at first instance has been considerably widened. 

    Finally, Act No. 374 of 21 November 1991 institutes the justice of the peace or the judge of first instance.  The justice of the peace is a new court body, an honorary magistrate, whose function is to alleviate the workload of the judge-magistrate of a certain number of disputes of minor importance, both civil and criminal.  His competence extends, inter alia, to conflicts between neighbours, road accidents and petty offences.  The impact of this new body, the justice of the peace, on the judicial system will be considerable in view of number of justices foreseen, some 4 700. The major part of the members of this new institution have already been recruited and formed. The last two acts entered into force on 30 April and 1 May 1995, respectively.

RESOLUTION DH (97) 336: SUPPLEMENTARY MEASURES OF A GENERAL CHARACTER: The Committee of Ministers, under the terms of Articles 32 and 54 of the Convention for the Protection of Human Rights and fundamental Freedoms (hereinafter referred to as "the Convention"), stressing the necessity for all Contracting States to take rapidly all the measures required in order to prevent new violations of the Convention similar to those established in the judgments of the European Court of Human Rights and in the decisions of the Committee of Ministers;
Bearing in mind the measures adopted by Italy in 1990-1995 in order to conform to the numerous judgments of the Court and decisions of the Committee of Ministers finding violations of Article 6, paragraph 1, of the Convention on account of the excessive length of civil proceedings, which measures were summarised in the Resolution adopted by the Committee of Ministers in the context of its supervision of the execution of the Court's judgment in the Zanghi case (Resolution DH (95) 82) and which have subsequently been accepted as adequate execution measures in all cases examined until the 585th meeting of the Ministers' Deputies (held in March 1997);
Finding that, notwithstanding the adoption of these measures, the number of violations of Article 6, paragraph 1, has not yet decreased;
Having invited the Government of Italy to inform the Committee of Ministers of the supplementary measures envisaged in order to remedy this situation;
Noting with satisfaction that the Government of Italy has declared that new measures have been adopted and that others are planned in order effectively to prevent new violations (see notably those mentioned in the appendix to the present Resolution);
Considering that excessive delays in the administration of justice constitute an important danger, in particular for the respect of the rule of law,
Decides to resume the examination of the reforms required in order to solve the problem posed by the length of civil proceedings in Italy and, consequently, to maintain the cases relating to this problem on its agenda until the implementation of these reforms. 

Appendix to Resolution DH (97) 336: Information provided by the Government of Italy during the examination by the Committee of Ministers of the supplementary measures to be adopted in order to solve the problem of the length of civil proceedings in Italy

In the course of 1996 numerous legislative initiatives have been taken by the Minister of Justice in order to reduce the length of proceedings in civil cases.

The reforms will act on two levels: on the one hand they will ensure the liquidation, in accordance with a fixed plan, of the backlog accumulated over the years, on the other they will introduce structural changes in the legislation and in the organisation of the courts so as to diminish progressively the average length of civil proceedings.
Among the first group of reforms the Government would cite a [Bill (n.954/S)][Act] creating provisional court chambers composed of honorary judges. These judges will act as single judges to decide cases brought before the reform. In order to increase the productivity of these honorary judges, they will receive an indemnity proportionate to the number of hearings held and judgments rendered. The practical implementation of this reform is to begin in the autumn of 1997.

As regards the structural measures the Government brings to the attention of the Committee of Ministers the legislative initiative presently under consideration according to which the competence of the single judge would be further strengthened at first instance and a number of further rationalising measures undertaken. This project is discussed in the context of the Delegation Act to the Government (n. 1245/S). The reform could enter into force in the course of 1998.
The Government also stresses that the reforms of the Code of Civil Procedure undertaken between 1990 and 1995, referred to in the Committee of Ministers' Resolution in the Zanghi case (Resolution DH (95) 82), have introduced a certain number of innovations into Italian law in order to render the administration of justice more efficient, the effects of which will only be felt in the long term. Reference is notably made to the possibility of ordering different interim measures before the final judgment and to the possibility of making judgments of first instance enforceable notwithstanding an appeal.
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	Excessive length of proceedings

before the civil courts in Italy
	I-
Italy
	LEG

PRACT
	Court & CM
	
	Interim 1999-437
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

At the time of adopting Resolution DH (97) 336, the Committee of Ministers was informed by the Italian Government of certain legislative initiatives designed, firstly, to absorb the backlog accumulated by the courts over the years and, secondly, to introduce structural reforms in the legislation and the organisation of the courts.  This plan for rationalising the judicial system and reforming civil procedure is currently at an advanced stage of application.  In addition, the positive effects resulting from the establishment of justices of the peace since 1995 (see Resolution DH (95) 82) are beginning to make themselves fully felt.

Increased efficiency of the courts - determining role of justices of the peace

An examination of the statistics (from 1995 until the end of the first half of 1998) indicates that the ratio of cases settled, compared to the number of new cases brought, actually evolved from 74% to 103%; the number of cases pending - over 3 million at the end of the first half of 1998 - is therefore currently falling by 3% per year.  During the first six months of 1998, the number of cases settled in the civil courts as a whole (including labour cases and appeals) totalled 836 110 compared with an input of 810 415 new cases over the same period.

The creation of justices of the peace played a determining role in this increased efficiency of the civil courts, by coping with a major share of the new cases (24.5% according to the statistics for the first six months of 1998).  Taking the full figures for 1998, it may be seen that, out of a total of 1 064 535 cases pending, 759 451 were completed, i.e. 71.3% of the total and 91.5% compared with the number of new cases.  The backlog of cases pending for these courts is therefore relatively insignificant.  The available data also indicatesthat less than 10% of the cases decided by the justices of the peace give rise to an appeal.

In view of the number of terms of office due to expire, the recruitment of 4 412 justices of the peace is under way (2 986 judges have already been appointed). Moreover, under Act No. 84 of 2 April 1999, these judges will now be able to remain in service until the age of 75 years.  Once all the posts for qualified judges have been filled and the full number of justices of the peace have been recruited, the relevant courts will be able to operate in top gear.

Absorbing the backlog of cases

In accordance with Act No. 276 of 22 July 1997, provisional sections (sezioni stralcio), specially responsible for dealing with cases pending before the civil courts on 30 April 1995, became operational in November 1998.

These sections are composed of one career judge and at least two honorary judges.  By the end of April 1999, only 444 of the one thousand qualified honorary judges provided for had been appointed (of whom 329 have already taken up their duties).  In order to enable these sections to begin operating, 390 career magistrates have been provisionally transferred.  Under Act No. 399 of 1998, the conditions for access to the post of honorary judge have been made less restrictive, which should make it possible to fill the posts still vacant without having to call on the services of career judges.

The Italian Government is confident that the five-year period estimated for settling the 640,056 cases assigned to these qualified judges will be sufficient.  A preliminary report of the operation of these sezioni stralcio will be drawn up for July 2000.

Current structural reforms

Legislative Decree No. 51 of 19 February 1998 (whereby the government implemented Act No. 254 of 16 July 1997) came into force on 2 June 1999, giving wider powers to the single first instance judge.  This measure was designed to concentrate on a single first instance court - normally sitting with a single judge - the powers formally exercised respectively by the ordinary courts and by the preture (magistrate’s courts).  As a result, 549 legal offices were closed and judicial districts were reorganised.  This new concentration of resources should lead to greater efficiency in managing the case-load.

At the same time, Act No. 155, adopted on 5 May 1999 assigned the government the task of adopting measures by December 1999 to relieve the pressure on the five most heavily burdened courts, namely those of Turin, Milan, Rome, Naples and Palermo.

The recruitment of 1 000 new career judges and of additional honorary magistrates will make it possible to improve the service, especially for the courts with the heaviest case-loads.  The appointments to these courts will be achieved by means of specific organisational measures backed up by a bonus system.

Lastly, with the steadfast aim of relieving the courts of the surplus work resulting from less important cases, the legislative office of the Ministry of Justice has recently drafted a bill aimed at providing alternative solutions for civil disputes.  

In addition, another Bill (No. 3813/S: “Measures for the acceleration of trials and provision for just satisfaction in the event of violation of the “reasonable time” criterion was recently tabled in the Senate. The Bill is intended to provide an effective means of domestic appeal in cases entailing excessive length of proceedings. The domestic body would be authorised to award just satisfaction in cases where the “reasonable” duration of proceedings had not been observed.
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	Motta
	I-
Italy
	LEG

ADM
	Court
	11557
	1992-026
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS: 

The new Code of Criminal Procedure, which came into force on 24 October 1989, abolished the "investigating judge" and conferred powers of investigation upon the Public Prosecutor, to whom the criminal police are strictly subordinate. The control of the lawfulness of the preliminary investigation has been conferred upon a judge who, without any initiative in the taking of evidence, may authorise all measures of investigation interfering with individual freedoms (detention, judicial supervision, telephone tapping, seizures, etc.) and who decides, at the end of the preliminary investigation, whether the person charged should be committed for trial or discharged, or whether the proceedings should be withdrawn. 


It is to be noted that the prosecution has only six months to institute criminal proceedings. An extension of preliminary investigations may be granted by the judge for periods not exceeding six months, provided that the total length of the investigation is not longer than eighteen months or exceptionally two years in cases concerning particularly serious offences, specifically listed, or cases requiring numerous and complex investigations or measures to be taken abroad. 


At the end of the preliminary investigation, when the Public Prosecutor requests the judge to bring the case before the court, the decision taken by the judge at the so‑called preliminary hearing results in the committal for trial and at the same time in the fixing of a date for the hearing, after the parties and the competent jurisdiction have been consulted. The proceedings before the trial court are adversarial, evidence being taken orally following the English system of cross examination.


In order to reduce the duration of procedures, the new Code of Criminal Procedure also set up simplified procedures with a view either to avoiding hearings before the trial court: abridged judgments (giudizio abbreviato) or proceedings by decree (procedimento per decreto); or to avoiding preliminary hearings: direct judgments (giudizio direttissimo) or immediate judgments (giudizio immediato). Furthermore, if legal conditions are met, the person charged and the public prosecutor may ask the competent judge to apply a penalty upon request (applicazione della pena su richiesta or pattegiamento). This request implies proposing to the judge of preliminary investigations or to the trial court the imposition of a given penalty, including a prison term of up to two years. Since the coming into force of the Code of Criminal Procedure, 50% of the new cases have been terminated speedily by application of the procedure of penalty upon request.


Finally, the Italian Court of Cassation made certain internal reforms with a view to reducing the average length of the proceedings dealing with criminal appeals. By way of an example, whereas the criminal appeals pending on 30 June 1987 still numbered around 55,000, at the end of May 1991 they numbered 14,713; the Court of Cassation, having decided 44,811 appeals in 1990, has caught up on its backlog.


The Italian authorities hope that, after a transitional period of coexistence of the old and new systems, the implementation of the new Code of Criminal Procedure will ensure that in future criminal proceedings will lead to judgments delivered within a reasonable time within the meaning of Article 6, paragraph 1, of the Convention.


Furthermore, an act dated 17 January 1992 provided for a budgetary appropriation of 252,000 million Italian lire (approximately one thousand million French francs) in order to finance urgent measures in support of information systems and the structures, means and services of the administration of justice.
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	R.C.
	I-
Italy
	LEG
	CM
	12953
	1994-042
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (IN ABSENTIA RULINGS):

Article 183 bis of the Code of Criminal Procedure, as modified by Section 1 of Law No. 22 of 23 January 1989, has reformed the Italian regulations in respect of restitution of time (restituzione nel termine) and anticipated the regulations laid down in Article 175 of the new Code of Criminal Procedure in such a manner as to align these regulations with the requirements of the European Convention on Human Rights as developed by the European Court of Human Rights. Article 183 bis, accordingly, lays down in its second paragraph that, apart from cases involving exceptional circumstances or force majeure, restitution of time in order to appeal against an in absentia judgment may also be requested when the accused can produce evidence that he did not have effective knowledge of the judgment in question.  However, this right cannot be exercised when the defence counsel has already submitted an appeal or when it is his fault that the accused has not been able to gain knowledge of the judgment or - when the in absentia judgment is notified in the forms prescribed for accused persons who are untraceable (irreperibili) - when the accused has voluntarily put himself in such a position as not to be able to be notified of the proceedings.

Considering the aim of the new regulations and the increased willingness demonstrated by the Italian courts to consider the requirements of the Convention (see, inter alia, the judgment of the Court of Cassation, First Criminal Section, of 12 May 1993 in the Medrano case), the Italian Government is of the opinion that the Italian courts will not fail to respect the principles at the basis of the Committee of Ministers' decision in the present case in their application of the new regulations.
	19/10/92
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	F.C.B.
	I-
Italy
	LEG
	Court
	12151
	1993-006
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (IN ABSENTIA RULINGS):

Since the entry into force of the new Code of Criminal Procedure on 24 October 1989, the absent accused is no longer under the obligation, in order to avoid being tried in absentia, to prove the reality of his inability to attend as Section 486, paragraph 2, of the new code provides that the judge will stay or adjourn the proceedings, even ex officio, when it appears probable that the absence of the accused is due to an absolute inability to attend.
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	Brozicek
	I-
Italy
	LEG

JP
	Court
	10964
	1993-063
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (IN ABSENTIA RULINGS):

The new Code of Criminal Procedure, which entered into force on 24 October 1989, stipulates in Article 169, paragraph 3, that the indictment shall be drafted in the language of the accused if it does not appear from the file that the accused knows Italian.

          Article 183bis of the Code of Criminal Procedure, as modified by Section 1 of Law No. 22 of 23 January 1989, has reformed the Italian regulations in respect of restitution of time ("restituzione nel termine") and anticipated the regulations laid down in Article 175 of the new Code of Criminal Procedure in such a manner as to align these regulations with the requirements of the European Convention on Human Rights as developed by the European Court of Human Rights. Article 183bis, accordingly, lays down in its second paragraph that restitution of  time in order to appeal against an in absentia judgment may be requested, not only in cases involving exceptional circumstances or force majeure, but also when the accused can produce evidence that he did not have effective knowledge of the judgment in question. However, this right cannot be exercised when the defence counsel has already submitted an appeal or when it is his fault that the accused has not been able to gain knowledge of the judgment or -following notification of the in absentia judgment according to the procedure prescribed for accused persons who are untraceable ("irreperibili") - when the accused has voluntarily put himself in such a position as not to be able to be notified of the proceedings.

            Considering the aim and wording of the new regulations cited above and the increased willingness demonstrated by the Italian courts to take into account the requirements of the Convention (see, inter alia, the judgment of the Court of Cassation, First Criminal Section, of 12 May 1993 in the Medrano case), the Italian Government is of the opinion that the Italian courts will not fail to respect the principles laid down in the Brozicek judgment.
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	Biondo
	I-
Italy
	LEG
	CM
	8821
	1989-030
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER): 

Under the new Code of Criminal Procedure, which entered into force on 24/10/89: - the presence of a defence lawyer is henceforth obligatory in hearings before the Court of Cassation; - an appellant in respect of whom a lawyer has been appointed by the Court of Cassation shall be notified personally of the date set for the hearing of his appeal thirty days in advance.
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	Venditelli
	I-
Italy
	PUB

EXE
	Court
	14804
	1995-090
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

The Ministry of Justice has taken certain measures in order to prevent the repetition of the violation found: a circular has been sent to all courts drawing their attention to the necessity of lifting any sequestration order as soon as the sequestration is not required in the interests of the proceedings.
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	Croke
	IRL-

Ireland
	LEG
	Court
	33267
	2003-08
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL:

In order to bring the Irish Mental Health legislation into conformity with the European Convention of Human Rights, a new Mental Health Act had been enacted in July 2001 and is in the process of being implemented, a measure which, when fully in force, should avoid new violations of the same kind as the one found in this case.
	21/12/00
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	MC Mullen
	IRL-
Ireland
	DIS
	CM
	25353
	2001-031
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

Whereas during the examination of the case by the Committee of Ministers, the Government of the respondent State drew the Committee’s attention to the fact that, on account of the specific circumstances of the case, new similar violations of the Convention could be avoided for the future by informing the authorities concerned of the requirements of the Convention: copies of the Commission’s report have accordingly been sent out to them and, furthermore, the Commission’s report has been made available on the Internet site of the Irish Supreme Court, which has created a direct link with the European Court of Human Rights Internet site.
	10/09/97
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	Airey
	IRL-
Ireland
	LEG

ADM
	Court
	6289
	1981-008
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (LEGAL AID REQUIRED):

ART 08 FAMILY LIFE (SPOUSE): 

At the time of judgment of the European Court of Human Rights, of 9 October 1979, there already existed in Ireland a Criminal Legal Aid Scheme and the Government had decided to introduce a Scheme of Civil Legal Aid and Advice.  In December 1979, the Minister of Justice laid before each House of the Orieachtas (parliament) a Scheme of Civil Legal Aid and Advice and appointed an independent board, the Legal Aid Board, to administer it.  The scheme covers family law cases, including maintenance and separation cases, but is not confined to family law matters alone.  In accordance with normal practice it provides for a merits test and a means test.  The Legal Aid Board's first Law Centres opened on 15 August 1980 and there are presently seven Law Centres in operation with plans on hand for further expansion.  The operation of the scheme is kept under review and already there have been introduced to the scheme Ministerial Policy Directives and amendments which are designed to improve the scheme give access to a greater number of people to legal services and reduce the maximum contributions payable. The Irish Government is of the opinion that these measures fulfil the obligation under the judgment relating to Articles 6, paragraph 1, and 8 (art. 6-1, art. 8) of the convention and considers it unnecessary to take any other measures.  Nevertheless, additional measures are being taken in order to simplify court procedures.  The Courts Bill, 1980, which was presented to the Dail on 15 October 1980 by the Minister for Justice includes provisions to increase the civil jurisdiction of the District and Circuit Courts and to confer new jurisdiction on those courts in family law matters.  Among other proposals the bill provides that the Circuit Court is to be given full jurisdiction in divorce a mensa et thoro.  The effect of the proposals in the bill generally will be to provide cheaper, quicker and more convenient access to the Courts. 
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	Keegan
	IRL-
Ireland
	LEG
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	Court
	16969
	1999-123
	ART 08 FAMILY LIFE (ADOPTION WITHOUT KNOWLEDGE OR CONSENT OF THE NATURAL FATHER):

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

Subsequent to the facts at the origin of the present case a number of developments have taken place limiting the possibilities of new violations of the Convention. A memorandum of 30 April 1990 from the Registrar of the Adoption Board, took the first steps to prevent this kind of situation arising.

This memorandum notified the relevant Adoption Societies and social workers, inter alia, of the rights of the natural father to apply for joint guardianship and/or custody of, or access to, his child. Their attention was also drawn to the desirability of ascertaining the mother’s and, where practicable, the father’s intentions in relation to the child as regards adoption. Adoption agencies were advised to consider the prudence of delaying the placement for a period where they had indications that the natural father opposed placement for adoption (in no circumstances should such placement be decided where the natural father had applied to a court).

By letter of 6 April 1992 the Adoption Board informed the relevant adoption societies and social workers of a review of policy in relation to natural fathers of children placed for adoption and the necessity of following new procedures: whenever a natural father was named as father on the child’s birth certificate and was in continuous relation with the mother, he should be notified of the application to adopt his child and offered a hearing by the Adoption Board on the application.

Subsequently new forms were introduced by the Adoption Board making the fullest relevant enquiries for the purpose, inter alia, of ascertaining the identity and intentions of the natural father as regards the proposed adoption.


A bill proposing further measures to comply with the judgment of the European Court of Human Rights in the Keegan case was introduced in 1996 and was signed into law on 29 April 1998.  The Adoption Act, 1998, provides a legally protected right to natural fathers to be consulted in matters of adoption of their children. 

The new law sets out a formal procedure for consulting the natural father, if known, or any person who believes that he is a father of a child born out of wedlock, before a child is placed for adoption, so as to allow the father an opportunity to exercise his right to apply for guardianship and/or custody of the child if he so wishes. Among the most important features of the new law the following may be cited.

 Where a father indicates that he has no objection to adoption, the responsible adoption agency may proceed to place the child with adoptive parents. If the father objects, the agency must notify him and the mother that it is deferring the placement for a period of not less than 21 days for the purpose of affording the father an opportunity to make an application to court for guardianship and/or custody of the child. If no notice of such an application is received within the deferral period, the agency may then place the child for adoption. However, if at any time before the child is placed for adoption, the agency receives notice of an application to court by the father, the agency is precluded from proceeding with the placement until the proceedings are concluded. Provision is made for the expedition of any such proceedings in the best interests of the child concerned.

The adoption agency may refrain from consulting the father in the following circumstances: where the agency is unable, after taking such steps as are reasonably practicable, to consult a father whose identity is known to it; where the nature of the relationship between the father and the mother or the circumstances of the conception of the child are such that it would be inappropriate to contact the father, for example in the case of rape; where the identity of the father is unknown to the agency and the mother refuses to reveal his identity; where the mother makes a statutory declaration stating that she is unable to identify the father and the agency has no other practical way of ascertaining his identity. Except in the last case, the authority of the Adoption Board must be obtained for the placing of the child for adoption.

The act also includes the natural father among the persons entitled to be heard by the Adoption Board on an application for an adoption order.
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	Johnston and Others
	IRL-
Ireland
	LEG
	Court
	9697
	1988-011
	ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK):
The Status of Children Act 1987, which was enacted on 14 December 1987 and came fully into operation on 14 June 1988, equalises the rights under the law of Ireland of all children, whether born within or outside marriage.  This is achieved, firstly, by setting out the general principle that relationships are to be determined without regard to whether the parents of any person have married each other. Secondly, the Act gives effect to this principle by putting children whose parents have not married each other on the same footing, or as nearly so as possible, as those born within marriage in the areas of guardianship, maintenance and property rights.  In addition, section 74 of the Finance Act 1988 applies the general principle set out in the Status of Children Act 1987 to existing revenue law.
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	Norris
	IRL-
Ireland
	LEG
	Court
	10581
	1993-062
	ART 08 PRIVATE LIFE (HOMOSEXUALS):

The new Criminal Law (Sexual Offences) Act 1993, which entered into force on 7 July 1993, has modified the Irish criminal legislation regarding homosexual acts. Since the entry into force of the new act, homosexual acts between consenting male adults of more than 17 years of age and capable of valid consent are no longer offences under Irish criminal law.
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	Open Door
	IRL-
Ireland
	LEG
	Court
	14234
	1996-368
	ART 10 FREEDOM OF EXPRESSION (ABORTION):

In 1992, the Fourteenth Amendment to the Irish Constitution amended subsection 3 of Article 40 of the Constitution, which henceforth reads as follows:


"The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and as far as practicable, by its laws to defend and vindicate that right.


This subsection shall not limit freedom to obtain or make available, in the State, subject to such conditions as may be laid down by law, information relating to services lawfully available in another state."


The Irish Parliament has subsequently enacted the "Regulation of Information (Services outside the State for Termination of Pregnancies) Act, 1995"..


According to this Act it is henceforth lawful subject to certain conditions to give information which "is likely to be required by a woman for the purpose of availing herself of services provided outside the State for the termination of pregnancies and relates to such services or to persons who provide them", so-called act information (section 2)..


Act information may be given to the public at meetings, in publications or radio and television if it would be lawful also in the foreign state in question and if it is truthful and objective and does not advocate or promote the termination of pregnancy (section 3). Certain public notices and the distribution of unsolicited publications containing act information are prohibited (section 4). Doctors and other counsellors have the right to communicate act information on certain conditions. These conditions include a duty to be truthful and objective and to always mention that there exist other solutions than abortion (section 5). They also include a prohibition of having any financial or other interest in the persons or organisations abroad which are engaged in the termination of pregnancies (section 6) and of receiving any special financial benefits or advantages for the advice, either from interested foreign sources or from the woman herself (section 7), and of making appointments on her behalf (section 8)..


A person who contravenes the new legislation is guilty of an offence and is liable, on summary conviction, to a fine not exceeding 1 500 Irish pounds (section 10). Prosecutions may be brought only by or with the consent of the Director of Public Prosecutions. Searches and seizures in case there are reasonable grounds for suspecting such an offence may be ordered by the District Court (section 9) and, if an offence is found to have been committed, the court may order forfeiture of anything in which act information is published and which has been employed in the commission of the offence (section 12).
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	Siglfirdingur EHF
	IS-

Island
	LEG

DIS
	Court
	34142
	2002-67
	P7 ART 2 §1 RIGHT OF APPEAL IN “CRIMINAL” MATTERS:

The Icelandic authorities informed the Committee of Ministers that on 21 April 2001 the Althing adopted the Act amending the Trade Unions and Industrial Disputes Act No. 80/1938 allowing, under the circumstances covered by Section 67 of the Act, that the Labour Court’s decrees and judgments could be reviewed by the Supreme Court.

Under Section 67 of the above-mentioned Act, as amended, “the Labour Court’s decrees and judgments are final and will not be appealed. Within a week of the pronouncement of judgment or decree the following may, however, be referred to the Supreme Court:

1.- A judgment or ruling of dismissal.

2.- A judgment of invalidation on the grounds that the case does not fall within the jurisdiction of the Labour Court.

3.- An order on the duty to witness, the swearing of oaths and fines for breaches of court procedure under Articles 60 and 63.

4.- A decision on the imposition of fines on parties under Article 65.”

In addition, the judgment of the European Court of Human Rights has been disseminated to all authorities concerned.
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	Vilborg Yrsa Sigurđardóttir
	IS-
Iceland
	LEG
	Court
	32451
	2000-111
	ART 06 §2 PRESUMPTION OF INNOCENCE:

ART 05 §3 LENGTH OF DETENTION ON REMAND:

Following the lodging of the application before the organs of the European Convention on Human Rights, the contested section 150, paragraph 2, of the Code of Criminal Procedure (Act No. 74/1974) was repealed by Act No. 36/1999, entered into force on 1 May 1999.

The new Section 175, paragraph 1, provides for compensation to accused persons in the following terms: 

“A claim for indemnification according to this Chapter may be granted if investigation has been discontinued or an indictment not issued because the conduct allegedly committed by the accused was deemed not to be criminal or proof thereof could not be obtained, or if the accused was acquitted for this reason by a judgment from which appeal did not take place or could not have taken place.  Indemnification may however be rejected or reduced if the accused caused or contributed to the measures on which he bases his claim.”
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	Sigurjons-son
	IS-
Iceland
	LEG
	Court
	16130
	1995-036
	ART 11 FREEDOM OF ASSOCIATION (RIGHT NOT TO BELONG TO AN ASSOCIATION):

By Act No. 61/1995, which entered into force on 8 March 1995, the Icelandic Parliament has abolished the requirement that taxi operators in Iceland have to belong to a specified union in order to obtain a licence to conduct business.
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	Thorgeir Thorgeirson
	IS-
Iceland
	PUB
	Court
	13778
	1992-059
	ART 10 FREEDOM OF EXPRESSION (DEFAMATION OF CIVIL SERVANT):

After translation into Icelandic, the Court's judgment was brought to the attention of the courts and of the State Prosecutor. 
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	Podkolzina
	LAT -Latvia


	LEG 

PUB
	Court
	46726
	2003-124
	P1 ART 3 RIGHT TO FREE ELECTIONS:

Further to the European Court's judgment in the case of Podkolzina against Latvia, the law on election to Parliament was amended on 9 May 2002 and the provisions requiring higher proficiency in Latvian language for all persons running for parliamentary election were deleted. As a result of this amendment, the applicant and all other persons in her position could freely run for the new parliamentary elections of 5 October 2002 without providing any proof of their linguistic proficiency. This reform thus effectively remedies both the applicant's situation and prevents new similar violations. 

The judgment of the European Court was furthermore published in the Official Gazette of 21 May 2002 (n° 75(2650)). 

It should moreover be recalled that the violation in the present case also related to the attitude of the Riga Regional Court, which failed to review adequately the lawfulness of the administrative decisions preventing the applicant from running for election and refused to remedy her situation (see paragraph 37 of the European Court's judgment). As regards this issue, the Government expects all Latvian courts to align their practice on the requirements of the European Convention of Human Rights by granting direct effect to the European Court's judgments. Indeed, subsequent to the impugned domestic judgment delivered on 31 August 1998, Latvian courts, including the Supreme Court and the Riga Regional Court itself, applied various provisions the European Convention of Human Rights, as interpreted by the European Court in its judgments (see, inter alia, the Supreme Court's judgments of 13 February 2002 and 13 February 2003; the Riga Regional Court's judgment of 27 March 2003). The Government accordingly trusts that the direct effect of the European Convention of Human Rights and of the European Court's case-law will prevail in the future so as to efficiently prevent violations of the ECHR.
	09/04/02
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	Wille
	LIE-

Liechtenstein
	LEG
	Court
	28396
	2004-84
	ART 10 FREEDOM OF EXPRESION:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

In order to remedy the causes of the violations found in this case, the State Court Act (Gesetz über den Staatsgerichtshof, StGHG) was modified on 27 November 2003 (in force as of 20 January 2004) in order to clarify the competence of the State Court to hear cases of alleged violations of the Convention by any public authority.

Article 15 of the new Act introduces a right of individual application (Individualbeschwerde) to this Court for review of the conformity with the Convention of any exercise of state power (öffentliche Gewalt). According to the explanatory report to the Act, this new remedy was created inter alia to meet the requirements of Article 13 of the Convention and also covers individual acts of the Prince.

The Government of Liechtenstein emphasises that there is no contradiction between this provision and Article 7, paragraph 2, of the Constitution, concerning the Prince's immunity. In fact this immunity only applies to the Prince in his person as Head of State, but not to his acts.

Following this change, the State Court is now competent to examine complaints similar to those of Mr Wille.

Moreover, the State Court gives direct effect to the Convention and to the European Court's case-law (see e.g. the State Court judgment of 4 October 1994 giving direct effect to Article 10 of the Convention; case no. StGH 1994/6, published in LES 1995, p.23).

In this context, the Government notes that the European Court's judgment was published in German in the Liechtensteinische Juristen-Zeitung, December 2000 edition.
	28/10/99
	
	
	221. 

	Valašinas
	LIT-

Lithuania
	LEG

EXE
	Court
	44558
	2004-44
	ART 03 MALTREATMENT BY POLICE; ART 8 CORRESPONDENCE OF PPRISONNERS:

The judgment of the European Court of Human Rights has been translated into Lithuanian and published in the Europos žmogaus teisių spredimai bylose prieš Lietuvos Respubliką (2000.01.01-2001.01.01). Furthermore, following a letter from the Representative of the Lithuanian Government to the European Court to the Prison Department of the Lithuanian Ministry of Justice on 14 November 2002, the Government of Lithuania has drawn the attention of the prison authorities to the need to ensure that violations of Article 3 of the Convention do not re-occur when conducting searches of detained persons. The prison authorities were also informed about the judgment rendered in this case.

Concerning the violation found by the European Court with regard to the control of correspondence of detained persons, the Lithuanian Parliament (Seimas) adopted the new Code on the Execution of Criminal Sentences (Bausmių vykdymo kodekas) which replaced the Penitentiary Code. The new Code entered into force on 1 May 2003. In accordance with the provisions of the Code, it is no longer possible to control the correspondence of detainees without the authorisation of the prosecutor or the governor of the detention centre, or on the basis of a judicial decision. The Code also stipulates the cases in which the control of detainees’ correspondence cannot be authorised. These cases include, inter alia, correspondence with the institutions of the European Convention of Human Rights.


	21/07/01
	
	
	222. 

	Raišelis
	LIT-

Lithuania
	LEG
	Court
	37195
	2001-157
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY:

ART 05 §2 ARREST (RIGHT TO BE INFORMED OF REASONS):

(FRIENDLY SETTLEMENT)

The Preventive Detention Act which was in force at the time of the facts of the present case was abolished by the Parliament on 30 June 1997, i.e. well before the friendly settlement concluded with the applicant. This legislative amendment clearly prevents new situations similar to that at the basis of the complaints here at issue, i.e. that persons are detained merely on the ground of suspicions that they could commit dangerous acts. The Court judgment in the Raišelis case was furthermore disseminated to the competent Lithuanian authorities and published (in Lithuanian translation) by the Ministry of Justice in a Collection of the European Court's decisions and judgments concerning Lithuania (edition Teisinés informacijos centras, 2001).
	
	
	
	223. 

	Jecius
	LIT-

Lituanie
	LEG

DIS
	Court
	34578
	2004-56
	ART 05 §1 UNLAWFULL DEPRIVATION OF LIBERTY (ARREST);

ART 05 §3 LENGTH OF DETENTION ON REMAND;

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

On 30 June 1997, the Law on preventive detention, which was at the basis of the violations in this case, was abolished. On 17 March 2002, the Lithuanian Parliament (Seimas) adopted the new Code of Criminal Procedure, which entered into force on 1 May 2003. Article 122(1) of the new Code (version of the law last amended on 8 July 2004) sets out an exhaustive list of grounds on which the measure of detention on remand may be imposed. Such a measure is thus ordered by a competent judge if there is a reasonable cause to believe that a suspect could (a) abscond or hide from the competent investigation officer, prosecutor or court, (b) obstruct the course of the proceedings, or (c) commit new offences. Article 122(6) read together with Article 123(4) of the Code provide that when ordering detention on remand, the grounds and motives shall be specified in the detention order.
As to the question of the reasonableness of the length of detention on remand, the relevant provisions of the Code of Criminal Procedure have also been amended. Article 127(1) of the new Code now provides for an initial term of three months, which may be extended to six and eighteen months, depending on the complexity of the case and gravity of the offence. According to paragraph 4 of the same Article read together with Article 125(1) p. 4, the judge issuing an order extending the detention on remand shall specify therein the grounds and reasons justifying the continued detention.

Furthermore, according to the present Article 130 of the new Code, complaints challenging the lawfulness of detention on remand can be filed by the detained person or his defence counsel during both pre-trial investigation and court proceedings. Such complaints have to be examined in a public hearing, to which the arrested person and his/her defence counsel, or only his/her defence counsel, have to be summoned.  In addition, following the entry into force of the current version of Article 372, paragraph 4, of the Code of Criminal Procedure (Law No. VIII-956, 10 December 1998), this provision no longer contains a prohibition of appeals against first-instance court decisions imposing, modifying or revoking detention on remand.

The Lithuanian translation of the European Court’s judgment has been published in the annual compendium “Europos žmogaus teisių komisijos ir Eropos žmogaus teisių teismo spredimai bylose prieš Lietuvos Respubliką 1997/01/01- 2000/01/01” (“The reports of the European Commission of Human Rights and the judgments of the European Court of Human Rights against the Republic of Lithuania 1997/01/01-2000/01/01”) and disseminated to the Supreme Court and to the Office of the Prosecutor General of Lithuania. Having regard to the direct effect granted by the Supreme Court to the European Convention on Human Rights and the European Court’s jurisprudence (as evidenced by the Supreme Court’s decisions of 29 April 2003 - case No. 2K-322/2003 – or of 16 September 2003 – case No. 2K-504/2003), the Government considers that the new legislative provisions will be interpreted and applied by the authorities in conformity with the Convention.
	31/07/00
	
	
	224. 

	Graužinis
	LIT-

Lithuania
	LEG

PUB
	Court
	37975
	2004-42
	ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE OF A PRISONNER:

Legislative amendments

The legislative provisions in force during the applicant’s detention on remand in 1997, which were at the root of the violation found (paragraph 3 of Article 106; paragraph 1 of Article 109 and paragraph 4 of article 372 of the Code of Criminal Procedure) have been modified.

The present paragraph 3 of Article 106 of the Code of Criminal Procedure in force (version of the law No. VIII-1488, 21 December 1999) specifies that participation of the arrested person in the court hearing which decides the question of extending the time limits of the person’s detention on remand at the stage of pre-trial investigation, is mandatory.

Furthermore, according to the present Article 109 of the Code of Criminal Procedure in force (version of the law No. VIII-784, 11 June 1998), complaints as to the lawfulness of detention on remand may be filed by the arrested person or his/her defence counsel during both the stage of pre-trial investigation and judicial examination of the case, and for the purposes of examining the complaint as to detention under remand a court hearing has to be held, to which the arrested person and his/her defence counsel, or only his/her defence counsel, have to be summoned. Having regard to the direct effect of the European Convention on Human Rights and of the Court’s case-law before the Lithuanian criminal Courts (e.g. in criminal cases: Supreme Court’s decisions of 29 April 2003 -case No. 2K-322/2003- or of 16 September 2003 –case No. 2K‑504/2003), the Lithuanian Government considers that this Article will be applied in future similar cases in conformity with the Convention and the Court’s case-law.

Finally, following the entry into force of the current version of paragraph 4 of Article 372 of the Code of Criminal Procedure (law No. VIII-956, 10 December 1998), this provision no longer contains any prohibition appeals against decisions of first-instance courts on the imposition, modification or revocation of detention on remand.

Publication

The Court’s judgment has moreover been published in Lithuanian in Europos žmogaus teisių komisijos ir Europos žmogaus teisių teismo sprendimai bylose prieš Lietuvos Respubliką (1997.01.01- 2000.01.01) Primas leidimas. In addition, the judgment has been transmitted to the authorities concerned.

	10/10/00
	
	
	225. 

	Daktaras
	LIT-

Lithuania
	LEG

PUB
	Court
	42095
	2004-43
	ART 06 §1 INDEPENDENCE/IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS A VIS THE PARTIES):

As far as general measures are concerned, the new Lithuanian Code of Criminal Procedure (Baudžiamojo proceso kodeksas) was adopted by the Seimas (Parliament) on 14 March 2002 and came into force on 1 May 2003. The legislative provision at issue, which provided for the possibility of entitling certain judges including the Presidents of Divisions of the Supreme Court to submit a cassation petition, has been repealed.

Moreover, the text of the judgment of the European Court of Human Rights has been published in Lithuanian in Europos žmogaus teisių komisijos ir Europos žmogaus teisių teismo sprendimai bylose prieš Lietuvos Respubliką (1997.01.01- 2000.01.01) Primas leidimas. In addition, the judgment has been transmitted to the authorities concerned.
	10/10/00
	
	
	226. 

	Birutis & others
	LIT-

Lithuania
	LEG

PUB
	Court
	47698
	2004-45
	ART 06 §1 FAIRNESS OF « CRIMINAL » PROCEEDINGS ; ART 06 §1,3 FAIRNESS OF « CRIMINAL » PROCEEDINGS »  (RIGHT TO HEAR WITNESSES) :

The violation of the European Convention on Human Rights in this case originated in Articles 267, paragraph 5 and 317, paragraph 1 of the Code of Criminal Procedure, which provided that where the identity of a witness is secret, a court could dispense with hearing that person by reading out the anonymous statement at a trial hearing. Following the European Court’s judgment finding a violation of Article 6, paragraphs 1 and 3 (d) of the Convention, the Lithuanian authorities undertook a legislative reform of the above-mentioned provisions. On 14 March 2002, the Lithuanian Parliament adopted a new Code of Criminal Procedure which entered into force on 1 May 2003. The procedure for taking evidence from an anonymous witness is laid down in Article 282. An anonymous witness may thus be questioned at a non-public hearing after appropriate acoustic and visual obstacles have been created to prevent the parties from establishing the identity of the secret witness. If such obstacles cannot be created at a court hearing, the witness should be questioned in some other place in the absence of the parties. Before questioning an anonymous witness, the party which intends to put questions to the witness should submit the questions in writing to the presiding judge. The statements made by the witness shall be recorded by the presiding judge or one of the trial judges. The presiding judge or one of the trial judges shall read out these statements at a court hearing. Additional questions may be posed under this procedure after the statements have been read out. If personal appearance in court seriously threatens the life, health or freedom of an anonymous witness or close relatives, the witness should not be summoned to appear in court, but statements made before the investigating judge should be read out at a court hearing. Such a witness may be questioned by audiovisual means after the creation of acoustic and visual obstacles. 

In order to ensure that the new legislation is applied in conformity with the Convention particularly as defined in the present judgment, the Court’s judgment has been published in Lithuanian in the Europos žmogaus teisių teismo spredimai bylose prieš Lietuvos Respubliką (2002.01.01-2003.01.01). The Lithuanian translation of the Court’s judgment has also been transmitted to the Supreme Court of Lithuania and to the Office of the Prosecutor General of Lithuania. 
	28/03/02
	
	
	227. 

	Scheele
	LUX-

Luxembourg
	PRACT
	Cour
	41761
	2003-089
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

In order to draw the attention of the authorities concerned to their obligations under the Convention, the judgment of the European Court of Human Rights was promptly transmitted to the General State Prosecutor on 21 May 2001, as well as to the investigating private office at the tribunal d’arrondissement of Luxembourg.

Concerning general measures, the Government of Luxembourg recalls that measures have been taken in order to deal with the increase in volume of cases brought before the Luxembourg courts and to remedy the excessive length of certain proceedings. The effectiveness of the judicial remedies has in particular been reinforced by the law of 24 July 2001which ordered a programme of recruitment of judges and other staff. This measure, planned for a four-year’ period, foresees a substantial reinforcement of the staff of the tribunal d’arrondissement of Luxembourg as well as the creation of several new chambers.
	17/05/01
	
	
	228. 

	Procola
	LXB-

Luxembourg
	LEG
	Court
	14570
	1996-019
	ART 06 §1 INDEPENDENCE AND IMPARTIALITY OF “CIVIL” PROCEEDINGS (VIS À VIS THE LEGISLATOR): 

The Act of 27 October 1995, amending the Act of 8 February 1961, as amended, on the organisation of the Conseil d'Etat, contains notably the following provisions:

“Section I. The Act of 8 February 1961, as amended, on the organisation of the Conseil d'Etat shall henceforth read as follows:

1. A third paragraph shall be inserted in Section 1, which reads as follows: “The Judicial Committe shall be enlarged with five substitute members.”

2. The following two paragraphs shall be added to Section 5: “The substitute members of the Judicial Committee shall be appointed by the Grand Duke and chosen from candidates who shall be court judges [. . .].”

[. . .]

3. [. . .]

4. Section 21 is replaced by the following text: “When sitting, deliberating and delivering its decisions, the Judicial Committee shall be composed of three members, subject to exceptions provided by special laws.

In case of impediment a member of the Judicial Committee shall be replaced by another member.

If it proves impossible to constitute the Judicial Committee, it will be completed by one or more substitute members of the Judicial Committee.

The decisions of the Judicial Committee are taken by a majority of votes.”

5. A new third paragraph shall be added to Section 22, which reads as follows: “Likewise, the members of the Judicial Committee shall not sit in cases concerning the application of provisions of laws or decrees in respect of which they have taken part in the deliberations of the Conseil d'Etat.”

Section II. The provisions under point 4. and 5. of the previous section shall apply to all disputes submitted to the Judicial Committee including those in respect of which the member-rapporteur has already established his report..

Section III. The present act shall enter into force on the day of its publication in the Mémorial and shall remain in force until 15 July 1996. At that date the term of office of the substitute members shall expire.”


This act was published in the Mémorial No. A 89, p. 2060, on 30 October 1995.

This interim act will be replaced, as from 15 July 1996, by a new definitive act drafted in the same spirit and in a manner consistant with the European Court's judgment in the Procola case.
	
	1
	83
	229. 

	Demicoli
	MAL-

Malta
	LEG
	Court
	13057
	1995-211
	ART 06 §1 INDEPENDENCE AND IMPARTIALITY OF “CRIMINAL” PROCEEDINGS (VIS À VIS THE LEGISLATOR):

An act amending the House of Representatives (Privileges and Powers) Ordinance (Act No. XI of 1995) entered into force on 19 May 1995. According to the new regulations the power to sanction breaches of the privileges mentioned in the ordinance is transferred to the Court of Magistrates (new Article 11.3.a). The house keeps only its power to investigate alleged breaches of privileges (new Article 11, paragraphs 1 and 2) and its prerogative to bring the question of breach of privilege before the Court of Magistrates which shall have full jurisdiction to decide it and the sanctions to be imposed (new Article 11.3.a).. It is specified that the use of this prerogative does not in any way mean or imply any expression of guilt or innocence (new Article 11, paragraph 1). The house has only maintained its power to sanction itself breaches of privileges which may be adequately punished with an admonition (new Article 11.3.b). 
	
	44
	95
	230. 

	Koster
	NL-

Netherlands
	ADM
	Court
	12843
	1992-020
	ART 05 §3 LENGTH OF DETENTION ON REMAND (MILITARY SERVICE):
The directive of 21 March 1983 governing the bringing before a judicial authority of military personnel in custody, laid down, inter alia, as a consequence of the Court's judgment in the case of De Jong, Baljet and Van den Brink (see Resolution DH (84) 7 of 7 December 1984), provides that the accused must appear before the military court within four days of his arrest. In the present case, this time-limit was exceeded by one day because of exceptional circumstances. The Government of the Netherlands will take the necessary measures to ensure compliance with the directive of 21 March 1983 in cases similar to the Koster case.
	
	nd
	nd
	231. 

	Bunkate
	NL-

Netherlands
	ADM
	Court
	13645
	1995-092
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS: 

The Supreme Court and the courts of appeal have seriously studied the judgments of the European Court of Human Rights in the Abdoella and Bunkate cases. As a result of this examination, the presidents of the courts of appeal have henceforth instituted regular meetings to examine the organisation of the appeal procedure in order to avoid the kind of problem which arose in these two cases. Considering the small number of cases pending before the Convention organs with regard to the length of criminal proceedings in the Netherlands, the Government finds that these measures have been sufficient to remedy the problems pinpointed by the Court.
	
	
	
	232. 

	De Jong, Baljet et Van Den Brink
	NL-

Netherlands
	EXE
	Court
	8805
	1984-007
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL (MILITARY SERVICE):

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON: 

As a consequence of, inter alia, the complaints lodged by the above-mentioned applicants, the Netherlands Government has taken the following measures with respect to Article 5, paragraphs 3 and 4 (art. 5-3, art. 5-4) of the convention: 

A. In March 1983 the following regulations came into force having been incorporated in the rules governing the application of military penal and disciplinary law as laid down by ministerial order. The following rules shall apply to military suspects remanded in custody, such as the conscientious objectors in question: 

a.  The commanding officer may order a serviceman to be remanded or kept in custody only if two conditions are fulfilled:    

1.  a remand in custody must be admissible in the case in question,

2.  there must be grounds for a remand in the case in question.

b.  As soon as the grounds on which the remand in custody was ordered or ordered to be continued cease to be applicable, the commanding officer shall order the release of the defendant.

c.  If the commanding officer orders the suspect to be taken into or kept in custody, where possible subsequent to having interviewed the suspect or having arranged for the suspect to be interviewed on his behalf, he shall ensure that the military prosecutor is informed of the case by telephone as soon as possible and in any event no later than two days after the warrant of arrest is executed.

d.  If the suspect is to appear before the military prosecutor, the officer shall ensure, in consultation with the military, that the time and place of the hearing are such that, four days of the execution of the warrant of arrest:

1.  the military prosecutor is able to submit his recommendations to authority to which the case is to be referred;

2.  the authority to which the case is to be referred may issue a order (which shall include a ruling in respect of the);

3.  the defendant may be heard by the examining officer;

4.  the defendant may appear before a court martial which shall rule the request of the military prosecutor whether or not to uphold the of arrest.

         B.      Bills for the revision of the administration of military.justice are currently under consideration by the Lower House ofParliament.  One of the proposals is that the provisions governing remands in custody in the Dutch criminal code should also apply to military servicemen.
	
	0
	49
	233. 

	Berrehab
	NL-

Netherlands
	EXE
	Court
	10730
	1989-013
	ART 08 FAMILY LIFE (EXPULSION): 

The Netherlands Government has formally taken note of the Court's judgment of 21 June 1988. Dutch immigration policy shall henceforth be applied in such a manner as to avoid violations of the Convention ofthe kind found in the Berrehab case.
	
	0
	55
	234. 

	Lala
	NL-

Netherlands
	JP
	Court
	14861
	1995-240
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The judgment of the European Court of Human Rights has been given wide publicity in the Netherlands. The Convention is accepted by the courts to be directly applicable (to have direct effect) in the domestic law. In two decisions concerned with questions similar to those raised in the Lala case (Strafkamer decision of 6 December 1994 in the case against Roby Dennis Ong-A-Fat (n( 98.306); Strafkamer decision of 13 december 1994 in the case against Abdorsa El Mernikh (n° 98.354)), the Supreme Court (the Hoge Raad) has furthermore found it justified, on the basis of the judgments of the European Court in the Lala and Pelladoah cases, to change its earlier case-law so as to conform with the jurisprudence of the European Court. This new case-law has been confirmed in several other cases (see Hoge Raad Strafkamer décisions of 10 January 1995 in the cases of Mardoyi Andrada Lara and against Fokke Johannes Stoker, nos 98.547 et 98.642, respectivly) According to the new case-law an accused who is absent from the public hearing to which he has been summoned, has a right to have the defence presented by counsel, even if the absence is not considered justified.
	
	2
	68
	235. 

	K.D.B.
	NL-

Netherlands
	JP
	Court
	21981
	1999-252
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

       The judgment of the European Court of Human Rights has been published in the Nederlands Juristenblad (No. 19, 8 May 1998). The Government of the Netherlands notes that the violation was the result of the practice of the Supreme Court and not of the legislation. Following the European Court's judgment, all three divisions of the Supreme Court modify their practice. Henceforth, the advisory opinion of the prosecution service is sent to the parties immediately after being given. The parties have subsequently the opportunity to inform the Supreme Court, in writing, of any submissions they wish to make in connection with it. The only limitations are that the responses must be sent within reasonable time and that the parties must observe the requirements of due process.

	
	
	
	236. 

	Aspichi Dehwari
	NL-

Netherlands
	LEG
	Court
	37014
	2000-078
	ART 03 EXPULSION:

ART 02 RIGHT TO LIFE:

P6 ART 1 ABOLITION OF THE DEATH PENALTY:

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (FRIENDLY SETTLEMENT):
Whereas under the above-mentioned friendly settlement, the Government of Netherlands, following the entry into force of new legislation, has granted the applicant a residence permit without restrictions and the parties reached an agreement in respect of the costs and expenses incurred by the applicant before the Commission and the Court.
	27/04/00
	
	
	237. 

	Engel and Others
	NL-

Netherlands
	LEG
	Court
	5334
	1977-010
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (MILITARY PRISON):

ART 06 §1 PUBLIC HEARING IN “CRIMINAL” PROCEEDINGS:
Following the amendment of 1 November 1974, Netherlands military disciplinary law no longer makes a provision for penalties which can be considered as constituting a deprivation of liberty within the meaning of Art. 5, or for other penalties such that the procedure under which they are imposed can be regarded  as criminal proceedings. Provisionsal arrest, strict arrest and committal to a disciplinary unit were abolished by this amendment. Consequently, violations of that kind found by the Court cannot occur under the legislation currently in force. In a letter to all the Ministers of the government, the Minister of Justice has drawn his colleagues' attention to the terms of the Court's judgment and has urged them to take account of it when elaborationg any new regulations on matters of discipline. 
	
	0
	46
	238. 

	Van der Leer
	NL-

Netherlands
	LEG
	Court
	11509
	1993-023
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (PSYCHIATRIC HOSPITAL):

ART 05 §2 DETENTION IN PSYCHIATRIC HOSPITAL (RIGHT TO BE INFORMED OF REASONS):

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL: 

The Psychiatric Hospitals (Special Admissions) Act (Staatsblad 1992, No 669)as amended by the law of 29 October 1992 (Staatsblad 1992, No 670) has been published officially in Staatsblad 1992, No 671. Its entry into force is expected by 1 January 1994. The following provisions of the Act should ensure that the violations found by the Court (see also Resolution DH (82)2 of 24 June 1982 relating to the Court's judgment of 24 October 1979 in the Winterwerp case) will not occur again: Sections 2 paragraph 4; 8 paragraph 1; 9 paragraph 2 under a; 49 paragraphs 1, 2, 5 and 9 in conjunction with Section 9 paragraph 1.
	
	 46
	115
	239. 

	Winterwerp
	NL-

Netherlands
	LEG

EXE
	Court
	6301
	1982-002
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL:

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

As a consequence of the judgment of the European Court of Human Rights dated October 24 1979 the Netherlands Government has taken the following measures: 

A.With respect to Art.5-4: 

1. On 5 February 1980, the Government introduced a revised bill No. 11270 on"special admissions to psychiatric hospitals". Provisions have been included in the bill to the effect that in all cases of involuntary admisssion to psychiatric hospitals, prolongation of the admission or requests for dismissal, the patient has the right to be heard by a court. Th ewritten procedure in the Second Chamber  is now finished and the oral debate is expected around June.

2.  On 16 April 1980, the Minister for Justice issued a circular letter to the public prosecutors explaining the proposed modification of legislation in this respect and instructing the public prosecutors to request the courts to hear the patiant in all cases mentionned sub 1, in anticipation of the entry into force of the new legislation.

B.With respect to Art.6-1:

1. In the Court’s judgment of 24 October 1979, the Court held that Article 32 of the Mentally Ill Persons Act (automatic loss of the patiant’s administration of his property as a result of his involuntary admission to a psychiatric hospital) contravened Article 6, paragraph 1, of the Convention; In the new Bill No. 11270, this Article has been deleted.

2. In anticipatiion of the entry into force of this new legislation, the Minister for Justice has sent a circular letter to the public prosecutors instructing them to request a court’s decision on whether or not a patiant, in all cases of involuntary admission to a psychiatric hospital, does not lose the administration of his property.
	
	5
	94
	240. 

	Koendjbiharie
	NL-

Netherlands
	LEG
	Court
	11487
	1992-025
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL: 

The Act of 19 November 1986, which came into force on 1 September 1988, amended the Criminal Code with regard to the special provisions applying to persons suffering from a mental deficiency or mental illness that are placed by the judge at the Government's disposal for treatment. Under Section 509.t, paragraph 1, of the Criminal Code read in the light of Section 509.o, paragraph 1, the court to which an application for prolongation of the confinement has been submitted by the crown prosecutor must give a decision not later than two months after expiry of the current or preceding hospital order. Furthermore, Section 509.v, paragraph 1, of the Criminal Code provides that the person placed at the Government's disposal has henceforth the possibility of lodging an appeal against the extension decision, except if the extension was granted for the first time and for one year only.
	
	0
	41
	241. 

	Benthem
	NL-

Netherlands
	LEG
	Court
	8848
	1988-006
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED):
The Provisional Act on disputes before the Crown (Tijdelijke Wet Kroongeschillen), which provisionally regulates proceedings in matters of litigation where the Crown has thus far been competent, was adopted on 18 June 1987; it came into force on 1 January 1988.The Act in question gives a power of decision to the Administrative Litigation Division of the Council of State, which can therefore henceforth act as a tribunal in the sense of Article 6, paragraph 1, of the Convention.The Act is of a provisional nature and definitive legislation is foreseen within five years.
	
	26
	96
	242. 

	Dombo Beheer B.V.
	NL-

Netherlands
	LEG
	Court
	14448
	1994-010
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (EQUALITY OF ARMS): 

The law of evidence in civil proceedings was extensively amended by the Act of 3 December 1987, (Staatsblad [Official Gazette] 590), which entered into force on 1 April 1988.
	
	0
	0
	243. 

	Feldbrugge
	NL-

Netherlands
	LEG
	Court
	8562
	1992-008
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE ADMNISTRATIVE COURTS: 

The Appeals Act 1955 (Beroepswet) was amended by an Act dated 11 September 1991 which entered into force on 1 October 1991.For disputes concerning fitness or unfitness for work, Section 142, paragraph 1, of the 1955 Act, provided that an appeal against the decision of the President of the Appeals Board (Raad van Beroep) lay with the full Appeals board, but solely on four grounds specifically listed. If the appeal (verzet) brought by one of the parties was not based on one or the other of these grounds, it was declared inadmissible. Section 1, paragraph y, of the 1991 Act amending Section 142 of the 1955 Act no longer mentions these four conditions of admissibility of the appeal. Under Section 142, paragraph 2, as amended, the parties will have henceforth, at their request, the opportunity of consulting the case file before expiry of the 30 days' time‑limit set for lodging the appeal. Furthermore, Section 142, paragraph 5, as amended, provides that the Appeals Board may declare the appeal inadmissible but that it must give the applicant the opportunity to be heard at a public hearing.
	
	64
	151
	244. 

	De Vries
	NL-

Netherlands
	LEG
	CM
	16690
	1995-196
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

An Act of 7 July 1994, published in the Staatsblad 1994:570, and in force since 1 April 1994, has amended the Code of Civil Procedure in the fields of the law of persons and of family law by providing, inter alia, certain additional guarantees to those contained in Articles 909, 910, paragraph 4, 913, paragraph 1.b and 938, paragraph 2, of the Code (see paragraphs 30 to 35 of the Commission's report in the De Vries case). Thus a new second paragraph to Article 429 K provides that in all cases which start with a petition judgment shall be rendered at a public hearing. According to the new Article 804 the judge shall, at the main hearing, indicate the session at which judgment shall be given. The new Article 805 provides that the registrar shall transmit the judgment directly after its rendering to, amongst others, the petitioner, the parties concerned, both those who were present at the main hearing and those who were not present on this occasion but who were communicated a copy of the petition. This article also states that when communicating the judgment, the registrar shall indicate the time-limits and manner of appeal. Article 806 adds that the time-limit for appealing is two months. As far as the petitioner, the persons who have been provided with a copy of the judgment or to whom such a copy has been sent, the starting point for the time-limit is the day judgment was rendered. For the other persons concerned the time-limit starts to run from the date of notification or from the date they otherwise came to know of the judgment. The Government of the Netherlands considers that these changes, viewed also in the light of the status of the Convention and of the Strasbourg case-law in domestic law, will prevent the repetition of the violation found by the Committee.
	
	0
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	245. 

	Van Mechelen and others
	NL-

Netherlands
	LEG

ADM

PUB
	Court
	21363
	1999-124
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (ANONYMOUS WITNESS):

With regard to general measures, the Government of the Netherlands recalls that on 1 February 1997, subsequent to the facts of the case, an Act of 11 November 1993 (Staatsblad 1993, No. 603) entered into force, adding a number of detailed provisions relating to the protection of witnesses to the Code of Criminal Procedure.  The government recalls that the Court in its judgment of 23 April 1997 made positive reference to this legislation.  The government has informed the police, the public prosecution service and the judiciary that in cases of this kind, the alternative measures in the above-mentioned act should be considered in the light of the judgment in the case of Van Mechelen and others, taking account of the fact that only witnesses who were actually threatened should be in a position to claim complete anonymity and of police officers' special role in society.  The domestic courts are expected to take due account of this, considering the direct effect given to the case law of the Court in the Dutch legal order. Furthermore, the judgment has been discussed and analysed at length in numerous Dutch legal journals.
	
	-2
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	246. 

	Van De Hurk
	NL-

Netherlands
	LEG
	CM
	16034
	1994-063
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE EXECUTIVE):

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

As stated in the judgment of the Court (see paragraph 39) the Industrial Appeals Act 1954 (Wet Administratieve Rechtspraak Bedrijfsorganisatie) has been repealed as of 1 January 1994. On that date a General Administrative Code (Algemene Wet Bestuursrecht) came into force, laying down new uniform rules of administration-law procedure. At the same time, the Industrial Appeals Act 1954 was replaced by the Industrial Organisation (Administrative Jurisdiction) Act (Wet Bestuursrechtpraak Bedrijfsorganisatie). Under section 19 of that act, the new uniform ruiles laid down in the General Administrative Code also govern the procedure of the Tribunal. There are no provisions in the new enactments simùilar to section 74 of the Industrial Appeals Act, 1954 and empowering an executive authority to interfere with the binding force of a judgment. 
	
	0
	49
	247. 

	De Haan
	NL-

Netherlands
	LEG

PUB
	Court
	22839
	1998-009
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE EXECUTIVE):

The general Administrative Law Act, which entered into force on 1 January 1994, among other things replaced the Appeals Tribunals, the judicial bodies called into question in the De Haan case, by administrative law divisions of the Regional Courts (arrondissementsrechtbanken). An appeal against these divisions' decisions in social security disputes can be lodged with a separate judicial body, the Central Appeals Tribunal (Centrale Raad van Beroep), which enjoys henceforth a full jurisdiction in appeal. Moreover, the Court's judgment was published, notably, in Jurisprudentie Bestuursrecht (no. 186/1997),  Nederlands Juristen Blad (no. 41/1997) and Trema (no. 8/1997).
	
	0
	47
	248. 

	Schouten et Meldrum
	NL-

Netherlands
	LEG

PUB
	Court
	19005
	1996-021
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

The General Administrative Code (Algemene Wet Bestuursrecht) entered into force on 1 January 1994. It lays down new uniform rules of administrative procedures which apply also to cases such as the present ones (see also the Court's judgment in these cases, paragraph 42).Anyone wishing to challenge a decision by an occupational association concerning contributions under social security schemes may, accordingly, henceforth lodge an administrative objection with that body within six weeks from the decision (section 6:7).If the occupational association fails to decide within a reasonable time or refuses to do so, the party seeking review can lodge an appeal with the regional court (Arrondissementsrechtbank) without waiting any longer for a decision (sections 6:2, 6:12 and 8.1.1). It is thus no longer necessary to request formal confirmation of a decision of an occupational association before lodging an appeal to the regional court.The decision of the regional court may be appealed before the Central Appeals Tribunal (section 18 of the Appeals Act - Beroepswet).

These legislative reforms should, in the opinion of the Netherlands' Government, be sufficient to prevent the repetition of violations of the kind at issue in the present cases. In addition, a detailed summary in Dutch of the Court's judgment has been published in the Nederlands Juristenblad, year 70 (1995), pp. 219-220.
	
	0
	27
	249. 

	Kroon et autres
	NL-

Netherlands
	LEG
	Court
	18535
	1998-148
	ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK):

Following the judgment of the European Court of Human Rights in the present case, the 11th title of the first book of the Dutch Civil Code concerning the right of parentage was modified through the Law of 24 December 1997 which entered into force on 1 April 1998.

The presumption of paternity remains in favour of the husband of the mother under the 24 December 1997 Law.  However, under Article 200 of the Law the “father”,  the mother and the child can institute proceedings in order to contest the “father’s” paternity on the ground that he is not the biological father of the child.  This can be done by the “father”: within one year he becomes aware that he is not the biological father; by the mother: within one year from the child’s birth, and by the child: within three years he/she becomes aware that the “father” is not the biological father or, if he/she became aware of this while he/she was not of legal age, within three years after he/she came of legal age.

The biological father’s paternity can then either be established with his acknowledgement (Section 2 of the new law) or by instituting judicial proceedings (Sections 3 of the new law). A biological father who wishes to acknowledge a child must have the mother’s consent if the child is younger than 16 or the consent of the child who is 12 years or older.  The mother’s and the child’s consent can though be replaced by a court’s consent, in proceedings instituted by the biological father, provided that this will not disturb the relationship between the mother and the child and will not be against their interests. A biological father’s paternity can be established through the courts on application by the child if it is 16 years or older or by the mother if the child is younger.
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	250. 

	X and Y
	NL-

Netherlands
	LEG
	Court
	8978
	1989-003
	ART 08 PRIVATE LIFE (“CRIMINALIZATION” OF RAPE): 

By an Act of 27 February 1985, which entered into force on 1 April 1985, the provisions of the Dutch Criminal Code concerning the lodging of a complaint in respect of criminal offences the prosecution of which requires a complaint were amended. Under Article 65 of the code as amended, a complaint can be lodged by the victim's legal representative in civil matters if the victim is mentally handicapped to such an extent as to be incapable of deciding for himself whether it is in his interest to lodge a complaint.
	
	0
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	251. 

	R.V. & others
	NL-

Netherlands
	LEG
	CM
	14084
	2000-025

(RI)
	ART 08 PRIVATE LIFE:

Since the facts of the present case, the Intelligence and Security Services have been governed by new regulations established by an Act of 1987 which entered into force on 1 February 1988.

Nevertheless, the Council of State (Raad van State), in two judgments of 16 June 1994 relating to the Security Services’ refusal to give two persons access to information about them, relied on the Commission’s report in the case of R.V. and others to conclude that the new provisions of the Act in force, in particular sections 8 and 16 of the Intelligence and Security Services Act of 1987, were not in conformity with Articles 8 and 13 of the Convention. 

First, the Council of State observed that the law was not predictable enough and in particular that it should indicate: the categories of persons about whom  information may be collected; the circumstances in which information may be collected and the means which may be used to obtain such information.

Secondly, the Council of State considered that a person who has been refused access to information contained in his or her file should be given reasons for this refusal instead of a general statement referring to national security.

As a consequence, the Minister of the Interior can no longer review applications for access to information on the grounds of the Internal Security Services regulations but has to apply the Government Information (Public Access) Act, which provides that each application must be assessed individually and that reasons must be given for refusal.

In line with these conclusions, the Government decided to proceed to another legislative reform. 

This reform, which is still underway, aims at including in the Intelligence and Security Services Act:

-
a more detailed description of the methods used by the BVD (Internal Security Services);

-
a provision requiring the Permanent Committee on Intelligence and Security Services to be consulted before any new methods are used and regarding the way in which certain existing operational methods are used;

-
a regulation governing the BVD's current internal review system relating to the subsidiarity and proportionality of  the methods used in any given case;

-
a clearer description of the circumstances in which these methods may be used; in this connection, consideration is being given to a statutory provision obliging the BVD to include such details in its annual report.

The Government also seeks additional ways of monitoring the BVD's operations. 

Finally, the Government is considering including a specific, new provision on public access to certain information filed by the BVD.  The provisions referred to above apply mutadis mutandis to the Military Intelligence Services (MID) and to their operation.
	
	
	
	252. 

	Van Raalte
	NL-

Netherlands
	LEG
	Court
	20060
	1997-353
	ART 14 DISCRIMINATION BASED ON SEX + P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

Section 25 (2) of the General Child Benefits Act of 1962, according to which single women aged 45 and over without children were exempted from social welfare contributions, has been abolished with effect from 1/1/89 by the Act of 21 December 1988, Staatsblad, No. 631. Accordingly, from that date men and women became equallly liable to pay contributions under the General Benefits Act whatever their age and whether or not they were married or had children.
	
	0
	0
	253. 

	Kostovski
	NL-

Netherlands
	LEG
	Court
	11454
	1994-047
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

A number of modifications to the Code of Criminal Procedure introduced by the Act of 11 November 1993 (Staatsblad 603/1993), which entered into force on 1 February 1994, provide new regulations as to who may testify without having to reveal his identity and as to the methods to be used in order to safeguard the rights of the accused in case such testimony is to be used in criminal proceedings. The Government of the Netherlands considers that these changes will prevent the repetition of the kind of violation of Article 6, paragraphs 1 and 3.d, found by the Court in the Kostovski case.


The persons who may testify without revealing their name, age, profession, place of residence or their relation to the accused are defined in Article 190. These persons are on the one hand those who fall within the category of “threatened witnesses” (as defined in Articles 136.c and 226.a) and, on the other, those who may, as a result of their testimony, encounter problems or be hindered in the exercise of their profession.


Whether or not a person is to be entitled not to reveal his identity is decided by the investigating judge after having heard the witness himself, the prosecution and the defence. The decision is subject to appeal (Article 226.a).


The procedure for taking evidence from a “threatened witness” is laid down in Article 226.b-f: The hearing is conducted by the investigating judge who may order that the defence not be present at the interrogation, in which case the  prosecution is also excluded from the hearing. The defence and the prosecution must, however, subsequently be informed of the witness' statement and be offered an opportunity to put questions of their own, either by some means of telecommunication or in writing. If the investigating judge does not allow the answer to a question to be communicated, the transcript of the hearing shall simply indicate that the question was answered. 


If the defence requests the hearing of a “threatened witness” at the trial, the evidence shall be taken by the investigating judge in the manner outlined in Article 226. 


The statements of an anonymous witness may only be accepted at the trial if the person concerned has been designated as a “threatened witness” and if the crime at issue is severe enough to justify pre-trial detention and constitutes, in view of the nature of the crime, the organised nature of the criminal activities or the connection with other crimes committed by the accused, a serious breach of the legal order (Article 342). The statements made by a “threatened witness” pursuant to Article 226 is read out at the trial hearing and is considered as having been made there (Article 295). 


Statements made by other anonymous witnesses may only be used if there is strong corroborating evidence and the defence has not asked the witness to be interrogated (Article 334).


Statements made by “threatened witnesses” or persons whose identity may not be revealed shall not by themselves - without corroboration from other evidence - constitute proof of the accused's guilt (Article 344.a). In addition, if the statement from such a person is used as evidence, the judgment must indicate the underlying reasons (Article 360).
	
	50
	106
	254. 

	Menckeberg
	NL-

Netherlands
	PRACT
	CM
	25514
	2002-68
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

In this case, the applicant did not receive the summons to attend the hearing before the Court of Appeal because, in conformity with the law applicable at that time, they were served at his official address while he was detained in connection with other criminal offences.

The introduction, since the end of 1998, of a computerised data base now enables public prosecutors to ensure that judicial documents, including summonses, are also effectively served to the concerned person when this person is detained.

As regards the possibility for the lawyer to plead, even in the absence of the accused, the Government recalls that the case law of the courts had already changed in 1995, the European Court’s judgments in the Lala and Pelladoah cases (see Resolutions DH (95) 240 and DH (99) 241) having a direct effect in Dutch legal order.

Subsequently, the new practice of the Courts was codified by the amendment of the Code of Criminal Procedure (Act of 15 January 1998 - Bulletin of Acts and Decrees No. 33) which entered into force on 1 February 1998. The present Article 279, paragraph 1, of the Code of Criminal Procedure provides that a defendant who is absent from the trial may be defended by a lawyer, provided that the lawyer has been duly authorised by his client to do so. A defendant who is absent and has authorised his lawyer to conduct his defence will not be declared in default of appearance (paragraph 2).
	
	
	
	255. 

	Terra Woningen
	NL-

Netherlands
	PUB
	Court
	20641
	1998-204
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED):

In order to draw the Dutch Courts’ attention to the findings of the European Court of Human Rights, the judgment has been published in the law journal Nederlands Juristen Comité voor Mensenrechten, No. 5, 1997 pp. 617-628.

The Dutch Government considers that the Court’s judgment will clarify the case-law of the Dutch courts concerning their competence to review the administrative authority factual findings, since the Convention and the judgments of the Court are, in principle, considered to have direct effect in Dutch law (see e.g. the Committee of Ministers’ Resolutions DH (95) 240, in the case of Lala against the Netherlands, and DH 95 (241) in the case of Pelladoah against the Netherlands).  In accordance therewith, the domestic courts will no longer consider themselves bound by the administrative authorities’ findings in respect of soil pollution and will decide themselves whether the pollution of the soil is “such as to cause serious danger to public health or the environment” (cf. Schedule IV in the Housing Rents Ordinance).
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	256. 

	J.J.
	NL-

Netherlands
	PUB

PRACT
	Court
	21351
	1999-251
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS: 

The judgment of the European Court of Human Rights has been published in the Nederlands Juristenblad (No. 20, 15 May 1998).  The Government of the Netherlands notes that the violation was the result of the practice of the Supreme Court and not of the legislation.  Following the European Court's judgment, all three divisions of the Supreme Court modified their practice.  Henceforth, the advisory opinion of the prosecution service is sent to the parties immediately after being given.  The parties have subsequently the opportunity to inform the Supreme Court, in writing, of any submissions they wish to make in connection with it.  The only limitations are that the responses must be sent within reasonable time and that the parties must observe the requirements of due process.
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	257. 

	Bluf!
	NL-

Netherlands
	PUB
	Court
	16616
	1996-101
	ART 10 FREEDOM OF EXPRESSION (SECRET SERVICES):

The attention of the Netherlands’ authorities has been drawn to the requiremaents of Article 10 of the Convention in situations comparable to the one in the present case, inter alia, through the publication of a translation of the Court's judgment in the Nederlands Juristenblad, year 70 (1995), pp. 207-208.
	09/02/95
	nd
	nd
	258. 

	Wessels-Bergervoet
	NL-

Netherlands
	PUB
	Court
	34462
	2005-91
	ART 14 DISCRIMINATION BASED ON MARITIAL STATUS:

As from 1 April 1985, married women became entitled in their own right to an AOW pension (their rights are no longer linked to their husbands'). When the relevant legal rules were thus changed however, no retroactive measure was taken to remove the discriminatory effect of the former legal rules.

Following the Court's judgment, a legislative change came into effect, retroactively as of 1 January 2002, awarding the right to a full old-age pension to all married or previously married women, whose (ex-)husband worked without full insurance before 1985. In addition, all women who received a deducted pension before 1 January 2002 and undertake legal action to contest the deduction will receive a complete pension from the date of allocation. Women who take no legal action will not be compensated automatically. However, as from 1 January 2002, they receive a full pension. Beneficiaries were informed by letter (or, in the case of women stationed abroad, by periodical newsletter) about the possibilities of claiming compensation for past reductions. 

Furthermore the judgment of the Court was published in the Nederlands Juristenblad, 02/08/2002, edition 28, page 1357, in the Tijdschrift voor de Rechterlijke Macht, September 2002, in the NJCM-Bulletin, January 2003, nr. 1, page 45 and in European Human Rights Cases, 2002, nr. 60.

Conclusion

The Government of The Netherlands considers that the measures adopted have granted full redress to the applicant and prevent new violations similar to that found in the present judgment. The Government accordingly considers that The Netherlands has complied with its obligation under Article 46 of the Convention in the present case.


	04/06/2002
	
	
	

	Bergens Tidende & others
	NO-

Norway
	EXE

PUB
	Court
	26132
	2002-69
	ART 10 FREEDOM OF EXPRESSION (PRESS – DEFAMATION):

Text see case Bladet Tromso A/S & Pal Stensas
	02/05/00
	
	
	259. 

	Bladet Tromso A/S & Pal Stensas
	NO-

Norway
	EXE

PUB
	Court
	21980
	2002-70
	ART 10 FREEDOM OF EXPRESSION (PRESS – DEFAMATION):

As regards the measures taken to prevent new violations from occurring, it should be noted that according to the Human Rights Act of 21 May 1999 (No. 30), the European Convention on Human Rights, as interpreted by the European Court, enjoys direct effect in Norwegian law. This Act also covers the Convention’s Protocols No. 1, 4, 6 and 7, as well as the United Nations’ Covenant on Civil and Political Rights (and its protocols) and the Covenant on Economic, Social and Cultural Rights. The provisions of these instruments prevail over national statutory law in the event of conflict.

In particular, as regards the execution of the present cases, the Norwegian Supreme Court adapted,

in a judgment of 25 February 2000 (Straffesak snr. 8/1997, Inr. 12B/2000), its interpretation of the offence of defamation to the requirements of Article 10 of the Convention, as interpreted by the European Court in the cases Blådet Tromsø A/S and Pål Stensås and Nilsen and Johnsen. Furthermore, immediately after the judgment of the European Court in the Bergens Tidende case, on 2 May 2000, the President of the Supreme Court indicated in a press release that the Supreme Court would adapt its case-law to the principles emerging from the Strasbourg Court’s judgments.

In order to facilitate the direct application by the Norwegian courts of the principles enounced by European Court in these cases, summaries and comments of the judgments have also been published in Norwegian in legal magazines, among which “Kritisk Juss” (No. 2000 (27) 3, p. 223-260), “Mennesker og rettigher” (No. 3/2000, p. 278-279), “Rett & Slett” (No. 2/2000, p. 22-23), “Ju&Nytt” (No. 5/2000, p. 1-2), while the attention of the judges has been drawn to the fact that the full text of the judgments, in English, was available on the Strasbourg Court’s website (www.echr.coe.int), which is also directly accessible from the Norwegian official site www.domstol.no, presenting the Norwegian court system.

In addition, the Government wishes to point out that in September 1999, a Governmental Commission, appointed by Royal Decree of 23 August 1996, delivered a proposal for a revised Article 100 of the Norwegian Constitution, with a view to strengthening the protection of the right to freedom of expression. The Commission proposed inter alia, the following amendment:  “no person may be held liable in law for the reason that a statement is untrue if it was uttered in non-negligent good faith”. In September 2000, the Norwegian Government presented a White Paper to the Storting, presenting alternative proposals for amendments of the Constitution. All the proposals were submitted to the Storting, before the last elections, so that a decision now may be taken (cf. Article 112 of the Constitution). In order to facilitate this decision, the Government will present a new White Paper to the Storting in 2003.

The Commission also proposed that the sections concerning defamation in the General Penal Code should be revised, inter alia that the distinction between statements regarding facts and statements containing value judgments should be made clear in the legislation. A revision of these sections has also been proposed by another Governmental Commission, which has recently delivered a proposal for a total revision of the General Penal Code. All these proposals will be considered at a later stage.
	20/05/99
	
	
	260. 

	Nielsen & Johnsen
	NO-

Norway
	EXE

PUB
	Court
	23118
	2002-71
	ART 10 FREEDOM OF EXPRESSION (PRESS – DEFAMATION):

Text see case Bladet Tromso A/S & Pal Stensas
	25/11/99
	
	
	261. 

	E.
	NO-
Norway
	EXE

ADM
	Court
	11701
	1991-016
	ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE OF A PRISONER:
The Norwegian authorities have distributed the Court's judgment together with a circular letter dated 16 January 1991 to all the courts in Norway describing the implications of the Court's judgment of 29 August 1990. In this circular it is stressed that special expeditious measures should be taken by the courts in proceedings instituted against the state according to Chapter 30 of the Code of Civil Procedure in cases of preventive detention. The circular states that, upon the court's receipt of such a law suit, the necessary preparatory measures, such as obtaining the defendant's observations and appointment of medical specialists, should be taken as soon as possible. The time for the main hearing should be fixed promptly. In this connection the circular refers to section 319 of the Code of Civil Procedure which enables the court, when expeditious action is needed, to limit the period of notification for the main hearing to three days and, in extraordinary circumstances, to one day. The circular also points out that the circumstances of each case will determine the acceptable length of time between the institution of court proceedings and the passing of judgment but that the European Court's judgment in the present case emphasised that eight weeks was an unacceptably long period of time. If the person concerned requests his release and the court finds that the substantive conditions for the deprivation of liberty are no longer fulfilled, it must order his release. Such an order will be effected immediately in accordance with section 148 of the Code of Civil Procedure unless the court decides that it is not justified to release him before the case is examined on appeal. In that case it is particularly important that the case be given priority also by the appeal court. Finally, the circular letter underlines that it is the responsibility of the head of each court to implement the necessary administrative changes to meet the time requirements set out in the Court's judgment.
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	262. 

	Andreassen
	NO-
Norway
	EXE
	CM
	17228
	1995-026
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The Government of Norway has taken the following measures in order to prevent the repetition of the violation of the Convention found in the present case:

- on 3 February 1995 a circular was issued to all the county governors and municipalities requesting that cases concerning proceedings for redemption of allodial rights should be given priority;

- on the same day the authority to take decisions in cases concerning redemption of allodial rights was transferred from the Ministry of Agriculture to the county agricultural committees;

- the Ministry of Agriculture is henceforth following up each individual case with a view to ensuring that proceedings are not unduly protracted.
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	263. 

	Botten
	NO-
Norway
	LEG

PUB
	Court
	16206
	1997-220
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

On the day of the delivery of the European Court’s judgment, the Attorney General responsible for civil matters (Regjeringsadvokaten) issued a press statement containing a short summary in Norwegian of the judgment and indicating that the implementation measures required were going to be considered by the authorities and the courts. In addition, on 2 May 1996 the Director General of Public Prosecutions (Riksadvokaten) sent a circular letter to all state prosecutors (statsadvokater) informing them of the Court’s judgment and advising them of the measures to be taken by them in order to contribute to the proper implementation thereof. Subsequently, an extensive summary in Norwegian of the judgment has been published in Mennesker og rettigheter, No. 2 1996, pages 202-205, thereby ensuring its dissemination to other interested persons, notably to practising lawyers.

The Norwegian Government is of the opinion that, taking into account the status of the Convention and the case-law of the European Court of Human Rights in Norwegian law (for a survey of the case-law on the subject see in particular Norges Offentlige Utredninger 1993:18), the Supreme Court will not fail to adapt its practice to the case-law of the European Court of Human Rights and take positive measures in cases similar to the Botten case in order to summon the accused to appear before it and to hear him or her directly.

In addition, an amendment to the Code of Criminal Procedure, which entered into force on 1 August 1995, has created a new level of jurisdiction providing for improved legal certainty: appeals made against judgments of the city courts now fall within the jurisdiction of the Court of Appeal which are competent both as regards points of fact, law and procedure.
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	264. 

	Johansen
	NO-
Norway
	LEG

PUB

ADM
	Court
	17383
	1997-505
	ART 08 FAMILY LIFE (CHILDREN IN PUBLIC CARE):

The public care measures at issue in the present case were based on the Child Welfare Act of 17 July 1953, which was replaced by new legislation on 1 January 1993, the Child Welfare Services Act 1992 (Law no. 100 of 17 July 1992 - see also paras. 41-45 of the Court's judgment). The new Act notably introduced a new adjudicating body in the child welfare administration, the County Social Welfare Board ("the County Board"), in order to reinforce the legal protection of the child. However, the prerequisites for compulsory care and for deprivation of parental responsibilities remained essentially unchanged. The question of adoption of a child in compulsory care is a separate issue under the 1992 Act. If the parents object to adoption, such a measure cannot be taken unless the County Board gives its consent. Such consent may be given only if the parents are deemed permanently unable to provide the child with reasonable care, or if a removal may cause the child serious problems because of the child's attachment to the persons caring for him or her and to the environment where he or she is living. Unlike the 1953 Act, the 1992 Act contains in section 4-19, a provision to the effect that both the child and the parent have a right of access unless the County Board decides otherwise in the child's interest. The preparatory work of the 1992 Act emphasise the importance of contacts between child and parents. Furthermore, the 1992 Act provides that the special procedure for judicial review provided for in Chapter 33 of the Code of Civil Procedure is applicable also to all decisions by the County Boards, including decisions on access (these were not subject to judicial review under the old law). In addition, it is no longer necessary to have a decision by the county governor before being able to seek judicial review of care decisions and  deprivation of parental responsibility. The Government is of the opinion that the Court's judgment does not require any revision of the 1992 Act. The Court raised no objection of a general nature with regard to the provisions of this Act although it concluded that the reasons given for the decision of 3 May 1990 to stop the applicant's access to her child and deprive her of her parental rights were insufficient. In order to ensure that the practice under the 1992 Act respects the principles emerging from the judgment of the Court, the judgment has been translated into Norwegian and distributed to all child welfare authorities in Norway together with information regarding its consequences for their work. The consequences of the judgment for the social workers had also been the subject of a conference for Chief administrative officers held in April 1997. In addition, a comprehensive summary of the judgment in Norwegian has been published in Mennesker og Rettigheter, no. 3/96 pp. 290-294. 

In the light of the status of the Convention and of the jurisprudence of the Court in Norwegian law (cf the Committee of Ministers Resolution DH (97) 220 in the Botten case) the Government is also of the opinion that the Norwegian courts will not fail to ensure that the practice under the 1992 Act respects the judgment of the Court so that new violations similar to the one found in the present case are avoided.
	
	nd
	nd
	265. 

	Martins Moreira
	P-
Portugal
	ADM
	Court
	11371
	1989-022
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS: 

Under Legislative Decree No. 214/88 of 17 July 1988 and Ministerial Order No. 537/88 of 10 August 1988, the local courts involved in the Martins Moreira case have been reinforced in terms of both judges and administrative staff.  Similarly, the number of judges in the Supreme Court has been significantly increased. The forensic medicine institutes have also been the subject of reform with a view to making them suitable aids to the effective administration of justice. Following Legislative Decree No. 169/83 of 30 April 1983 and Ministerial Order No. 316/87 of 16 April 1987, the institutes have been equipped with the requisite personnel and resources. Further, as a result of Legislative Decree No. 387-C/87 of 29 December 1987, organisational reforms have been introduced designed to enable a prompt response to be given to requests for the institutes' services.
	
	0
	41
	266. 

	Lobo Machado
	P-
Portugal
	LEG
	Court
	15764
	1997-221
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (EQUALITY OF ARMS): 

The Government has ensured that the Court's judgment has been transmitted to the Supreme Court and to the higher courts. Considering that the judgments of the European Court of Human Rights have direct effect in Portuguese law, the practices condemned by the Court in this judgment have automatically ceased. The Attorney-General no longer attends the deliberations of the Supreme Court and documents are communicated to the appellant on the same terms as to the Attorney-General. The latter change has been reflected through a change of Article 334 (3) (c) of the Code of Civil Procedure providing for reciprocal notification of the actions undertaken by the plaintiff and/or the Attorney-General's Department. This change was introduced by Legislative Decree No. 180 of 25 September 1996.
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	267. 

	Teixeira de Castro
	P-
Portugal
	LEG

PUB
	Court
	25829
	2001-012
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

In order to ensure that the use of undercover agents does not unduly interfere with the right to fair trial guaranteed by the European Convention on Human Rights, Article 59 of Legislative Decree No. 15/93 on the prevention of drug-trafficking has been amended by Act No. 45/1996 of 3 September 1996. According to the added paragraph 3 to Article 59, the use of such persons is subject to a court’s approval, which has to be given within 5 days and for a specific period.

The Government is of the opinion that, in view of the supra-legal status of the Convention, as interpreted by the European Court of Human Rights, in Portuguese law  (Constitutional Court judgments Nos. 345/99 of 15 June 1999 and 533/99 of 12 October 1999), the Portuguese courts will exercise this supervision and adapt their interpretation of the Code of Criminal Procedure (in particular of Article 126) in such a way as to avoid new violations similar to that found in the Teixeira de Castro case.

In order to facilitate this adaptation, the judgment of the European Court of Human Rights has been published in the Revista Portuguesa de Ciência Criminal (RPCC 10/2000) and also disseminated to the authorities concerned, including the police.
	
	
	
	268. 

	J.M.C.S.
	P-
Portugal
	LEG

EXE
	CM
	21599
	1999-117
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

In order to increase the effectiveness of the administrative justice in Portugal, Act No. 49/96 of 4 September 1996 authorised the government to establish and determine the organisational arrangements for, and the competence of, a new higher administrative and fiscal tribunal, known as the Central Administrative Court.


The main aims of this reform were to expand the powers of the Supreme Administrative Court so as to standardise case law, and to speed up proceedings through procedural reforms aimed at establishing two instances of appeal and the possibility of per saltum appeals against the decisions of the administrative and fiscal courts deemed to be most important in qualitative terms, as well as through re-organisation and increasing the ressources allocated to the administrative courts.


Legislative decree No. 229/96 of 29 November 1996 on the reform of Portugal’s administrative courts established an intermediate level of jurisdiction between the district administrative courts and the Supreme Administrative Court, designed to take over a significant proportion of the latter’s existing powers with a view to relieving its ever-increasing workload.  The only actually new part of the new court is the Administrative Proceedings Section, as the Financial Proceedings Section (competent for fiscal cases) is the result of transformating the former second-instance Financial Proceedings Court.


The establishment of this new judicial body was accompanied by a number of changes to administrative and fiscal procedures designed to improve and accelerate proceedings.


In order further to strengthen the resources for administrative proceedings, Ministerial Order No. 398/97 of 18 June 1997 established the following courts and chambers: Central Administrative Court, Receivership and Bankruptcy Court in Lisbon and Vila Nova de Gaia, 3rd Chamber of the Court in Fafe, Felguiras, Maia and Montijo, and 4th Chamber in Maia.  These various courts began operating on 15 September 1997.


Under Ministerial Order No. 1228/97 of 15 December 1997, the 3rd sub-section of the Administrative Proceedings Section of the Supreme Administrative Court was set up with effect from 1 January 1998.
	
	15
	42
	269. 

	Gama Cidrais
	P-
Portugal
	LEG

EXE
	CM
	18024
	1994-071
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:
hrough the Act of 20 August 1992 (No. 24/92), as implemented by the decree of 15 September 1993 (No. 312/93) and by the law decree of 17 June 1994 (No. 222/94), the Government of Portugal has adopted an important reform in order to remedy the overload of cases pending before the courts by reorganising the court system and by speeding up the examination of the cases. This reform has involved, inter alia, a redefinition of the territorial jurisdiction of the courts; the specialisation of certain courts; the institution in the districts of Lisbon and Porto of courts with competence in civil and criminal matters; the temporary creation of auxiliary courts in order to alleviate the case-load of certain courts.  Moreover, the total number of courts and judges has been increased.  Finally, the most important districts, notably Lisbon, Porto, Coimbra, Almada, Funchal and Loures, have been subject to important reforms. The Government considers that these measures will be sufficient to prevent the repetition of the kind of violation of the Convention found in the present case.
	
	0
	40
	270. 

	Moreira de Azevedo
	P-
Portugal
	LEG

ADM
	Court
	11296
	1992-010
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS: 

Sections 108 and 109 of the new Code of criminal procedure that came into force on 1 January 1988 instituted an autonomous remedy to expedite the procedure. 

Under Section 108, when the time‑limits set by the law for the duration of each phase of the proceedings have expired, the Public Prosecutor, the accused, the assistente or the parties claiming damages may request expedition. The decision on this request is to be taken either by the Republic's General Prosecutor, if the case is under the direction of the Public Prosecutor, or by the Superior Council of the Judiciary if the case was brought before a Court or a judge. The judges that participated in any way whatsoever in the case cannot intervene in the deliberations. 

Section 109 of the new code of criminal procedure determines the procedure to be followed when dealing with a request for expedition. In particular, paragraph 5 of Section 109 states the decision taken may be either to declare the request inadmissible as being ill‑founded or because the delays found were justified; or to request further information, which must be provided within a maximum of five days; or to request that an enquiry be conducted within a period that cannot exceed fifteen days; or to suggest or determine the disciplinary sanctions, management, organisational or rationalisation measures called for by the situation. According to paragraph 6 of Section 109, the decision is immediately communicated to the Court or the entity in charge of the case as well as to the authorities who have disciplinary jurisdiction over the persons responsible for the delays found. Furthermore, a Ministerial Instrument (Portaria) No. 848/83 dated 23 August 1983 has appointed a third judge to the district of Vila Nova de Famalicao. A new first instance court (Tribunal de Circolo), including the Vila Nova de Famalicao district, was set up in Santo Tirso and started functioning on 21 August 1990. Lastly, the administration staff of the Famalicao District was raised from thirty‑eight to forty‑two civil servants by Ministerial Instrument (Portaria) No. 537/88 of 10 August 1988.
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	37
	271. 

	Magalhaes Pereira
	P-
Portugal
	PUB
	Court
	44872
	2005-92
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL
Whereas during the examination of the case by the Committee of Ministers, the government of the respondent state pointed out to the Committee that, given the specific circumstances of the case, future violations of the same kind should be avoided by informing the authorities directly concerned of the requirements of the Convention; to this end, they have received copies of the Court's judgment, which has also been published, both in the original and in Portuguese translation on the internet site of the Office of Documentation and Comparative Law (Attorney-General's Office) - (<http://www>.gddc.pt/direitos-humanos/portugal-dh/acordaos);

	26/02/2002
	
	
	

	Belziuk
	POL-

Poland
	LEG

PRACT

PUB
	Court
	23103
	2001-009
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The judgment of the European Court of Human Rights in the Belziuk case has been translated and transmitted immediately after its delivery, to Regional Courts (acting as the Courts of appeal) with a circular letter from the Ministry of Justice. Having regard to Poland's obligation under the Convention, the letter stressed, inter alia, the necessity to change the practice of the courts of appeal under Articles 400 and 401 of the Code of Criminal Procedure as regards the admission of the accused to the appeal hearing. The Belziuk judgment has furthermore received wide publicity in Poland. An extensive summary of the judgment (in Polish) was published in the legal section of Rzeczpospolita, one of the most important daily newspapers. The translation of the judgment was also published in the journal Prawo wiedzunarodowe publiczne (LEX, 1998, III, pp.519-531).

Shortly after the Belziuk judgment, on 6 June 1998, the Code of Criminal Procedure was amended. A new Article 451 which replaced the earlier Article 401 limited appeal courts' discretion to decide whether or not to bring our accused person in detention to the hearing in case of appeals to have a prison sentence increased (Article 451, paragraph 2). The main rule remained however unchanged: "The Court of appeal may order an accused, who is detained, to be brought to the hearing" (Article 451, paragraph 1, cf. paragraph 14 of the European Court’s judgment in the Belziuk case).

Following the wide dissemination of the European Court's judgment, the Polish courts expressly adapted their interpretation of the new Article to the requirements of the Convention as laid down by the European Court, notably in the Belziuk case. The change of the domestic practice is evidenced by several judgments of the Supreme Court, notably quashing judgments delivered by regional courts which wrongfully refused to bring the accused to those appeal hearings (see for example the Supreme Court's judgments of 10 November 1999 and 5 December 2000). The Supreme Court's case-law shows that it is willing to give direct effect to the jurisprudence of the European Court, thus ensuring that Poland respects its undertakings under the Convention.

With a view to harmonising Article 451 of the Code of Criminal Procedure with the new domestic practice developed on the basis of Belziuk judgment, the Government decided to amend this Article further. The new text, which was adopted on 20 July 2000 and entered into force on 1 September 2000, provides as follows: "The Court of appeal shall order an accused, who is detained, to be brought to the hearing, unless the court considers that the presence of his or her defence counsel is sufficient."

The Government is of the opinion that the new legislative provision together with the direct effect given to the Convention and the European Court's judgments in Polish law (see the examples above) will effectively prevent the repetition of new similar violations of Article 6.
	
	
	
	272. 

	Musiał
	POL-

Poland
	PRACT

PUB
	Court
	24557
	2001-011
	ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM MENTAL HOSPITAL:

In order to prevent new similar violations, the Ministry of Justice disseminated the judgment of the European Court of Human Rights (in Polish translation) to courts, specifically drawing their attention to the fact that they remain fully responsible for ensuring that experts respect the deadlines imposed so as to avoid any unnecessary delay. The judgment has furthermore been disseminated to the Polish authorities, in particular those responsible for delays in the Musiał case (Katowice Regional Court, Rybnik mental hospital and Cracow University). In addition, the translation of the judgment has been published in the Bulletin of the Information Centre of the Council of Europe in Warsaw (No. 3/2000, pp. 143-155).

It has furthermore been decided to increase the number of experts attached to the regional courts and their honorarium rates. The Presidents of regional courts have also taken administrative measures to improve co-operation between the courts and experts, notably through the organisation of more frequent joint meetings.

In the Government's opinion, the above measures will prevent new violations similar to that found in the Musiał case and help to ensure that Polish courts respect the requirement of “speediness” imposed by Article 5, paragraph 4, of the Convention.
	
	
	
	273. 


	In order to settle certain questions on institutional arrangements and legal procedures which arise from the judgments of the European Court and the Constitutional court, a reflection group set up with in the Ministry of Justice has included these and other relevant decisions of the Constitutional Court, in a bill amending the Code of Criminal Procedure. The bill not only aims at codifying access to an independent tribunal but also at introducing further improvements, for example, the setting up of an examining judge who would be competent to initiate prosecutions in cases related to individual fundamental liberties.

In order to ensure that other aspects of the case are taken into account, in particular the European Court's decision in respect of Article 1 of Protocol No. 1, a translation of the judgment into Romanian was handed by the government’s agent to the Presidents of the fifteen Courts of Appeal of Romania during an informal meeting on 3 June 1998. Furthermore, the judgment was sent to the Office of the President of Romania, the President of the Constitutional Court, the President of the Supreme Court of Justice and the General Prosecutor to the Supreme Court, the President of the Gaesti Court of first Instance and of the Dambovita Tribunal, as well as to the University of Bucharest Faculty of Law. Finally, the judgment was published in December 1998 in the monthly law review Dreptul (ANUL IX; Seria a III-a: No. 12/1998) and, according to the provisions of the governmental decree No. 94/1999, it will also be published in the Official Gazette. 

In the light of the above, the Government of Romania considers that there is no serious risk that the violations will recur. It proposes that the Committee of Ministers resumes consideration of the implementation of the judgment when the legislative reforms have been carried out or, at the latest, at one of its meetings at the beginning of the year 2001.
	
	
	
	274. 

	Posokhov
	RUS-

Russia
	EXE PUB
	Court
	63486
	2004-46
	ART 06 §1 FAIRNESS OF « CRIMINAL » PROCEEDINGS :

As an interim general measure to ensure implementation of this judgment of the European Court, on 17 April 2003, the Deputy Chairman of the Supreme Court sent to the chairmen of all domestic courts a circular drawing their attention to the Court’s findings and drawing their attention to the need to secure compliance with rules on participation of lay judges in criminal trials until 1 January 2004, when the new Code of Criminal Procedure would be fully in force. This Code, which entered into force on 1 July 2002, repealed the Lay Judges Act of 10 January 2000, which was at issue in the present case, but in accordance with the transitional provisions of the new Code, lay judges could sit in criminal cases until 1 January 2004.

In addition, the judgment of the European Court was published in translation in Rossijskaia Gazeta on 8 July 2003.

The importance of respecting the European Convention, particularly in this kind of cases, was also stressed by the Plenum of the Supreme Court on 10 October 2003, in a decision concerning the application by the courts of common jurisdiction of the principles and norms of international law and international treaties entered into by the Russian Federation. In particular, while referring to Article 47 of the Russian Constitution and Article 6, paragraph 1, of the Convention, this decision reiterates that the composition of courts should in each civil and/or criminal case be established by law. Furthermore, this decision recalls that the Convention, as interpreted in the light of the case-law of the European Court, is part of the national legal order and its provisions prevail over every other legislative provision. 

On 1 January 2004 the new Code of Criminal Procedure became fully operational, providing a full solution to the problems raised by the Court’s judgment.
	04/03/03
	
	
	275. 

	Burdov
	RUS-

Russia
	PUB

LEG
	Court
	59498
	2004-85
	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS:

P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

Information provided by the Government of the Russian Federation

during the examination of the Burdov case

by the Committee of Ministers

The Government of the Russian Federation recalls that the present case concerns the non-execution of final decisions delivered in 1997-2000 by the Shakhty City Court (Rostov region), which ordered the Russian social authorities to pay the applicant a fixed compensation and a monthly allowance (with subsequent indexation) for damage to his health sustained during his participation in emergency operations at the Chernobyl nuclear plant.

With regard to individual measures, the amounts due under the domestic judicial decisions were paid to the applicant on 5 March 2001, i.e. before the European Court of Human Rights delivered its judgment (see paragraph, 22 of the judgment). Subsequently, a fresh indexation of the monthly allowance was ordered by the Shakhty City Court on 11 July 2003 (final on 1 October 2003). The social authorities continue to comply with the domestic judicial decisions by regularly paying the sums awarded.

In addition, the following general measures were adopted by the Russian authorities to comply with the European Court's judgment.

a) Resolving similar cases

At the outset, the government paid the arrears accumulated as a result of the non-execution, as in the present case, of domestic judgments ordering the payment of compensation and allowances for the Chernobyl victims in the applicant position (a total of 2 846 million roubles were paid between January and October 2002).

5 128 other domestic judgments concerning the indexation of the allowances for the victims of Chernobyl were executed by the authorities.

The government has also improved its budgetary process to ensure that the necessary budgetary means are allocated to social security bodies (260 million roubles were allocated for 2003, 2 538 billion roubles for 2004, and 2 622 billion for 2005) to allow them continuously to meet their financial obligations arising inter alia from similar judgments.

In addition, in the spirit of the reform engaged to guarantee the long-term effectiveness of the Convention system, specific measures were adopted which successfully resolved a great number of similar cases lodged with the European Court. As a result, the Court has struck out many of them under Article 37 of the Convention, having been satisfied with the Government's acknowledging the violations, paying the damages and costs to the victims and adopting general measures under the Committee supervision in accordance with Article 46 (see, inter alia, Aleksentseva and 28 others against the Russian Federation, decision of 4 September 2003).

b) New indexation system introduced through legislation

As regards the obligation of continuous indexation of the amounts awarded by domestic courts, the legislation in force at the relevant time provided for the cost of living as index for calculation of allowances. By decision of 19 June 2002, the Constitutional Court declared the relevant legislative provisions unconstitutional, insofar as this system was found to lack clarity and predictability; in this decision, the Constitutional Court referred, inter alia, to the conclusions of the European Court in the Burdov judgment. Consequently, on 2 April 2004, the Russian Parliament amended the legislation governing the social insurance of Chernobyl victims. The new law, which has been in force since 29 April 2004, provides for a new system of indexation of allowances, which is based on the inflation rate used for calculation of the federal budget for the next financial year.

c) Publication and dissemination of the judgment

The European Court's judgment in Burdov case has been published in Rossijskaia Gazeta (on 4 July 2002), the main official periodical publishing all laws and regulations of the Russian Federation and widely disseminated to all authorities. The judgment has also been published in a number of Russian legal journals and internet data bases, and is thus easily available to the authorities and the public.

d) Conclusion

In view of the foregoing, the Russian Government considers that the measures adopted following the present judgment will prevent new similar violations of the Convention in respect of the category of persons in the applicant's position and that the Russian Federation has thus fulfilled its obligations under Article 46, paragraph 1, of the Convention in the present case.

The government also believes that the measures adopted constitute, moreover, a noticeable step towards resolving the more general problem of non-enforcement of domestic court decisions in various areas, as highlighted in particular by other cases brought before the European Court against the Russian Federation. The government continues to take measures to remedy this problem, not least in the context of the execution, under the Committee's supervision, of other judgments of the European Court.
	07/05/02
	
	
	276. 

	Savić
	SK-

Slovak Republic
	EXE

PUB
	CM
	28409
	2001-068
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF A PRISONER:

ART 05 §4 LENGTH OF PROCEEDINGS FOR RELEASE OF A PRISONER:

The Slovak Government considers that, in view of the direct effect given to the European Convention on Human Rights and to the case-law of the European Court of Human Rights in Slovak law, domestic courts will themselves be able to prevent new violations similar to those found in the present case.
To this end, a circular letter was sent by the Minister of Justice to the presidents of all regional and district courts. In this letter, the Minister invites judges to draw the necessary conclusions from the Savić case and to take the necessary measures to prevent new, similar violations. The Attorney General of the Slovak Republic has also been requested to transmit appropriate instructions to regional prosecutors. The Savić case has also been brought to the attention of the Training Directorate of the Ministry of Justice, which included it in the training programme for new judges and court staff.

Furthermore, the Commission’s report was translated into Slovak and published in Justičnà revue (No. 4/1999), a journal which is widely distributed in legal circles, notably to advocates.

Lastly, the Government specifies that the reform of the Code of Criminal Procedure, currently underway, notably aims at strengthening the adversarial principle and the principle of equality of arms.
	
	
	
	277. 

	Matter
	SK-

Slovak Republic
	EXE

PUB
	Court
	31534
	2001-053
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The European Court's judgment has been transmitted with a circular letter from the Ministry of Justice dated 5 July 1999 to the Presidents of the courts directly concerned (District Court of Čadca and Regional Court of Banska Bystricaa). The circular specifically drew their attention to the requirement of “special diligence” in dealing with this kind of cases and invited them to take the necessary measures to avoid similar violations in future. The President of the Regional Court so instructed all the other district courts.

In order to improve the awareness at the national level of the Convention’s requirements in this respect, the Court's judgment (in Slovak translation) has furthermore been published in Justicnà revue (No. 5/2000, pp. 618-627), a journal which is widely distributed in legal circles.

The Slovak Government considers that, as a result of the measures adopted and in view of the direct effect of the Convention and of the European Court's jurisprudence in the Slovak law (see inter alia the case of Kadubec against the Slovak Republic, Resolution DH(99)553), the domestic courts will not fail to give the necessary priority to the cases requiring "special diligence" under Article 6 of the Convention, thus preventing new similar violations of this provision. The Government accordingly believes that the Slovak Republic has complied with its obligations under Article 46, paragraph 2, of the Convention.

Moreover, the Government recalls that comprehensive changes which are being introduced in the codes of civil and criminal procedure and to the Rules of procedure of regional and district courts, will also help, in general, to shorten the overall length of judicial proceedings (see the case of Prelozník against the Slovak Republic, Final Resolution DH (99) 551).
	
	
	
	278. 

	Kadubec
	SK-

Slovak Republic
	JP

PUB
	CM
	27061
	1999-553
	ART 06 §1 INDEPENDANCE AND IMPARTIALITY OF “CIVIL” PROCEEDINGS:

The violation of the Convention found in this case was due to a provision contained in Section 83, part 1, of the 1990 Minor Offences Act (No. 372) which prevented the courts from reviewing administrative decisions in cases where a fine of less than 2 000 Slovak crowns had been imposed.  In a judgment published on 23 October 1998, the Slovak Constitutional Court granted a direct effect to the judgments of the European Court of Human Rights of 2 September 1998 in the cases of Lauko and Kadubec and declared this provision contrary to Article 6, paragraph 1, of the Convention and to the Constitution of the Slovak Republic.

On 23 April 1999, six months after the publication of the Constitutional Court's decision, this provision became null and void ex lege (Article 132 of the Slovak Constitution).  As a result, all administrative decisions concerning minor offences may now be subject to a judicial review whatever the amount of the fine imposed. The Lauko judgment (in Slovak translation) and the concluding part of the above-mentioned judgment of the Constitutional Court were published together in Justičnà revue (Nos. 8-9/1999), a journal which is widely distributed in legal circles.
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	279. 

	Preloznik;Jori

(and 18 other cases against Slovak Republic)
	SK-

Slovak Republic
	LEG

PUB

DIS
	Court
	34753
	2005-67
	ART 06 §1 LENGTH OF “ CIVIL” PROCEEDINGS:
II. As regards general measures

The government recalled that a number of measures have been taken following the first finding of violations of the Convention due to the excessive length of civil proceedings (see Preloznik v. the Slovak Republic, Final Resolution DH(99)551). Since then, the government has been continuing to adopt reforms so as to speed up proceedings, thus remedying the problem highlighted by a number of the European Court's judgments.

1) Constitutional reform introducing an effective remedy against the excessive length of proceedings 

As from 1 January 2002, the Constitution of the Slovak Republic was amended to allow individuals and legal persons to complain about alleged violations of their right to have their cases tried without unjustified delay. The Constitutional Court has also been given the power to order the competent authority to proceed with a given case without delay and to grant adequate pecuniary compensation in case of excessive length of judicial proceedings (Article 127, as amended in 2002).

The European Court has already found on several occasions that, having regard to the Constitutional Court's practice in this field (see below), this new constitutional complaint represents an effective remedy in the sense of Article 13 of the Convention (see decisions on the admissibility in the case of Hody, of 06/05/2003, Paška, of 03/12/2002 and Andrášik and others, of 22/10/2002). 

2) Direct effect of the Convention in Slovak law 

The government recalls that the Convention, ratified on 18 March 1992 by the former Czech and Slovak Federal Republic, to which the Slovak Republic is one of the successor states, is part of the Slovak domestic legal order and its provisions take priority over provisions of domestic legislation (Article 7, paragraphs 4 and 5 and Article 154c of the Slovak Constitution). Since 1998, the government has provided the Committee with examples of the Slovak Constitutional Court granting direct effect to the judgments of the European Court of Human Rights (see Kadubec v. the Slovak Republic, Final Resolution (99)553).

Following the constitutional reform of 2002, the European Court's judgments were also granted direct effect in cases of excessive length of judicial proceedings. The Constitutional Court thus found several violations of plaintiffs' rights under Article 48 § 2 of the Constitution on account of the excessive length of the civil proceedings and awarded compensation for delays (see, for example, decisions No. III. ÚS 17/02-35 of 30 May 2002 and No. I. ÚS 15/02 of 10 July 2002). The Constitutional Court examined the length of these proceedings in the light of the criteria established by the European Court's case-law, namely the complexity of the matter and the conduct of the parties. The government trusts that the Constitutional Court will continue to give direct effect to the European Court's judgments, thus preventing new violations of the Convention.

Other domestic courts also increasingly apply the European Court's judgments in different cases (see in particular the Supreme Court's decisions concerning the right to liberty and security, Nos. Ntv I - 19/02 and Ntv I - 20/02 of 10 January 2003).

The government strongly encourages these developments, which effectively contribute to fulfilment of the Slovak Republic's obligation to abide by the European Court's judgments.

3) Legislative and other measures to ensure the reasonable length of judicial proceedings

a) Amendments to the Code of Civil Procedure

A new Law (No.°501/2001 Coll.) amending the Code of Civil Procedure, which entered into force on 1 January 2002, amended the rules of civil procedure, with a view in particular to reducing courts' workload and accelerating the judicial proceedings. 

In particular, it removes the inquisitorial principle (“substantive truth”) and establishes the principle of the “adversarial nature” of civil proceedings. Thus, the burden of proof lies exclusively with the parties who, in principle, are allowed to adduce evidence or facts only in first-instance proceedings.

This Act also confirms the general first-instance jurisdiction of district courts. The competence of the Court of Appeal to deal with cases as a first-instance court is thus substantially reduced. As a result, the proceedings before the Supreme Court acting as a court of appeal have been limited and now its main competence is to deal with cases concerning appeals on points of law. Finally, the new Act simplifies and shortens the procedure of notification of documents to the parties.

b) Amendments to the Bankruptcy and settlement Act 

Act N° 238/2000 Coll., which entered into force on 1 August 2000, amended Act No.°328/1991 Coll. on bankruptcy and settlement so as to prevent the increasing delays in bankruptcy proceedings. This amendment increased the effectiveness of bankruptcy proceedings, strengthening the status of the creditors' committee in these proceedings and accelerating their conclusion.


c) Administrative measures to improve the organisation and management of courts

The government has adopted several administrative measures to ensure reasonable length of judicial proceedings. In particular, the function of court senior clerks was introduced in 2003 by the Act on Court Officers, which entered into force on 1 January 2004, with a view to delegating to administrative staff various administrative tasks which do not require judges' involvement.

Furthermore, the Slovak authorities have examined measures to improve the efficiency and the facilities of the courts, such as training and specialisation of judges, increase in their numbers, a new system of professional evaluation, territorial reorganisation of courts and computerisation of judicial services. As regards this last measure, a pilot project named “Court Management” is progressively being implemented in all district and regional courts in the Slovak Republic. It is mainly focused on providing courts with computers and appropriate software, on staff training and on case management. When this project first entered into operation in Banská Bystrica District Court it resulted in significant decrease in the length of proceedings due to a considerable saving of time previously spent on administrative work. This project was progressively implemented in all district and regional courts during 2002-2004.

d) Strengthening judges' civil and administrative liability

- The Judges and Lay Judges Act No.°385/2000 Coll. which entered into force on 1 January 2001, aims, inter alia, at preventing unreasonable delays in judicial proceedings by strengthening the civil as well as disciplinary liability of judges (Sections 104-105, 116§1, 117§§1,3 and 4).

As regards civil liability, the Act provides for a right of recourse of the state against the judge responsible, for the damages resulting from wrongful judgment or from wrongful conduct. As to violations of the Convention, the Instruction of the Minister of Justice of 31 August 1999 (Article III) provides that, after payment of the just satisfaction awarded by the European Court, the competent services of the Ministry of Justice may take proceedings against the responsible official.

As regards disciplinary liability, the Act provides that the disciplinary court may hold a judge liable when, inter alia, he displays conduct that raises reasonable doubts about the efforts to settle the case fairly and without undue delay (Section 116, paragraph 1). According to the instructions issued for the application this Act, the president of the court may take action, in particular, if a judge does not use the pre-scheduled days in which the hearings are to be held, if he does not deal with the cases in the due time, or if he does not proceed to any relevant act within a three months period. 

4) Publication and dissemination of the judgments

With a view to facilitating the development of the direct effect of the Convention and the case-law of the European Court in Slovak law, the Minister of Justice sent the judgments of the European Court in the Jóri and Stančiak cases, translated into Slovak and accompanied by a circular letter, to all Presidents of general courts in Slovakia, inviting them to take all necessary measures to avoid similar violations in future. Moreover, the judgments in the cases of Nemec and others, Chovančik, Čiź, Sika and Bóna have been transmitted to the Presidents of the courts directly concerned in order to draw their attention to the conclusions of the European Court related to the violations of Article 6, paragraph 1 of the Convention.

The judgments in all these cases were published in Justičná revue (Nos. 2 and 6-7 of 2001, 1 and 2 of 2002, 2, 4, 6-7, 10 and 12 of 2003 and 2, 4, 6-7 and 10 of 2004).

III. Conclusion

The Government believes that the measures set out above will prevent new, similar violations of the right to a trial within reasonable time and of the right to an effective domestic remedy against the excessive length of judicial proceedings. The Government therefore considers that the Slovak Republic has fulfilled its obligations under Article 46, paragraph 1, of the Convention with regard to the present judgments.


	09/11/2000
	
	
	

	Preloznik
	SK-

Slovak Republic
	PUB

ADM
	CM
	25189
	1999-551
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS: 

The decision of the Committee of Ministers finding a violation of the Convention was distributed, together with an instruction issued by the Ministry of Justice, to the presidents of all regional courts.  This instruction asks judges to draw the necessary conclusions from the Preložnik case and take the necessary measures to prevent new, similar violations.  The regional court judges in turn issued instructions along the same lines to the district court judges. Administrative measures were subsequently adopted at local level by the presidents of several courts concerned in order to improve the internal organisation of the courts.

The Preložnik case was also brought to the attention of the Training Directorate of the Ministry of Justice, which included it in the training programme for new judges and court staff.

Furthermore, the Ministry of Justice brought the Preložnik case to the attention of the Conference of Judges of the Slovak Republic and the Slovak Association of Judges.  The Ministry also arranged for the Slovak translation of the Commission's report to be published in Justičnà revue (No. 3/1999), a journal which is widely distributed in legal circles.

The government considers that the measures adopted will make it possible to prevent new violations similar to that found in this case and that, consequently, the Slovak Republic has complied with its obligations under Article 32 of the Convention.

Moreover, the government states that the changes which will be made in the next two or three years to the codes of civil and criminal procedure and to the Rules of procedure of the regional and district courts will also help, in general, to shorten the overall length of judicial proceedings.
	
	9
	59
	280. 

	Tierce & others
	SM-

San Marino
	LEG

PUB
	Court
	24954
	2004-003
	ART 06 §1 FAIRNESS OF “ CRIMINAL “ PROCEEDINGS:

With regard to the general measures, in order to inform the public and to ensure that the courts will be able to give a direct effect to the requirements emerging from the Tierce judgment in implementing San Marino law, this judgment has been published on 6 October 2000 by posting the whole text in Italian, French and English on the doors of the Public Palace (ad valvas palatii) – as is traditionally done in San Marino for all important official information (such as new laws, etc.) – in order to enable anybody to obtain, upon request, a copy of the judgment.

As regards the appeal procedure, a new law adopted on 27 June 2003 amended Article 198, paragraph 2, of the Code of Criminal Procedure, as amended by Law No. 20 of 24 February 2000, by explicitly confirming the possibility, already recognised in practice by the case-law, for an accused to be heard in person, if he or she so requests, by the court during the public appeal hearing. 

In addition, the possibility for a combination of functions by the Commissario della Legge was abolished by Law No. 83 of 1992 on the administration of justice which applies until the entry into force of a new Code of Criminal Procedure. In this connection, the parliamentary committee working on the draft code has ruled out the possibility of combining investigation and judgment functions, in accordance with the case-law of the European Court, and the San Marino authorities undertake not to reintroduce such a combination of functions in the new Code of Criminal Procedure.

Laws Nos. 144 and 145 of 30 October 2003 (concerning the organisation of the judiciary system) have not modified the legislative provisions prohibiting the combination of judicial functions and providing for the right of accused persons to be personally heard by the deciding judge in first instance and appeal proceedings.

The Government concludes that these individual and general measures provide reparation for the applicant, that they prevent the risk of new violations similar to those found in the present case and that, accordingly, the Republic of San Marino has, in the instant case, fulfilled its obligations under Article 46.

* * *

In addition, the government draws the attention to the fact that further to Recommendation R(2000)2 by the Committee of Ministers to member states on the re-examination or reopening of certain cases at domestic level following judgments of the European Court of Human Rights, on 27 June 2003 the San Marino Parliament (Consiglio Grande e Generale) passed a law which makes it possible to reopen  criminal proceedings in which the European Court of Human Rights has found a violation of the Convention before national courts.
	28/07/00
	
	
	281. 

	Stefanelli
	SM-

San Marino
	LEG

PUB
	Court
	35396
	2004-004
	ART 06 §1 FAIRNESS OF “ CRIMINAL “ PROCEEDINGS:

With regard to the general measures, in order to inform the public and to ensure that the courts will be able to give a direct effect to the requirements emerging from the Stefanelli judgment in implementing San Marino law, this judgment was published on 19 July 2000 by posting the whole text in Italian, French and English on the doors of the Public Palace (ad valvas palatii) – as is traditionally done in San Marino for all important official information (such as new laws, etc.) – in order to enable anybody to obtain, upon request, a copy of the judgment.

As regards the appeal, a new law adopted on 27 June 2003 amended Article 198, paragraph 2, of the Code of Criminal Procedure, as amended by Law No. 20 of 24 February 2000, by explicitly confirming the possibility, already recognised in practice by the case-law, for an accused to be heard in person, if he or she so requests, by the court during the public appeal hearing. In addition, the Government points out that, since the entry into force of Law No. 83 of 1992, accused persons are entitled to plead their case before the deciding judge in first instance. 

Laws Nos. 144 and 145 of 30 October 2003 (concerning the organisation of the judiciary system) have not modified the legislative provisions as regards the right of the accused to be personally heard by the deciding judge in first instance and appeal proceedings.

The government concludes that these individual and general measures provide reparation for the applicant, that they prevent the risk of new violations similar to those found in the present case and that, accordingly, the Republic of San Marino has, in the instant case, fulfilled its obligations under Article 46.

* * *

In addition, the government draws attention to the fact that, further to Recommendation R(2000)2 of the Committee of Ministers to member states on the re-examination or reopening of certain cases at domestic level following judgments of the European Court of Human Rights, on 27 June 2003 the San Marino Parliament (Consiglio Grande e Generale) passed a law which makes it possible to reopen  criminal proceedings in which the European Court of Human Rights has found a violation of the Convention before national courts.
	08/02/00
	
	
	282. 

	Buscarini 
	SM-

San Marino
	LEG

PUB
	Court
	24645
	2001-013
	ART 09 FREEDOM OF RELIGION (PROSELYTISM):

Law No. 115 of 29 October 1993 introduced a choice for newly elected members of the General Grand Council between the traditional oath and one in which the reference to the Gospels was replaced by the words “on my honour”.

Furthermore, on 30 June 2000, the full text of the judgment (in Italian, French and English) was made accessible to the public by displaying it on the doors of the Public Palace (« ad valvas palatii ») – as is traditionally done in San Marino for all important official information (such as new laws, etc.) – in order to enable anybody to obtain, upon request, a copy of the judgment.
	
	
	
	283. 

	Fuentes Bobo
	SP-

Spain
	DIS

PUB

JP
	Court
	39293
	2002-106
	ART 10 FREEDOM OF EXPRESSION (TELEVISION AND RADIO):

As regards the question of general measures to prevent new similar violations of the Convention, the Spanish Government recalls that the Convention and the judgments of the European Court of Human Rights have direct effect in Spanish law. In view hereof, the Government is convinced that the Spanish courts will henceforth interpret the relevant legislation in any future similar case in a manner conforming to the Fuentes Bobo judgment.

On this point the Government in particular recalls that summaries of the judgment were rapidly published in several Spanish newspapers, inter alia, El País, ABC, la Razón, etc. In order to ensure that all authorities were adequately informed of the judgment, it was also published in translation on 15 April 2001 in the Information Bulletin of the Spanish Ministry of Justice and copies were sent to the authorities concerned. Furthermore, it was made available on the Internet Site of the Ministry of Justice and has been the object of different studies by several social judicial organs.
	29/02/00
	
	
	284. 

	Gabarri Moreno
	SP-

Spain
	DIS
	Court
	68066
	2005-93
	ART 7 LEGALITY OF OFFENCES AND PUNISMENTS:
In view of particular circumstances of the present case, the government is of the opinion that new, similar violations could be prevented through the publication of the European Court's judgment and its dissemination to the authorities concerned. Accordingly, the judgment was published (in Spanish translation) in the Official Journal of the Ministry of Justice No. 1954 of 1 December 2003.


	22/07/2003
	
	
	

	Perote Pellon
	SP-

Spain
	LEG

PUB
	Court
	45238
	2005-94
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:
Following the European Court's judgment, Law No. 4/1987 on the competence and organisation of military courts was amended by a new Law No. 9/2003 of 15 July 2003. These amendments provide, inter alia, additional safeguards as regards the composition of military courts and the procedural rules applicable by military judges sitting on such courts (Articles 39, 41, 49 and 51). The new Law thus reduces the number of judges sitting at appeal from 5 to 3 with a view to avoiding the situation in which the same judge hears a case at first instance and at appeal.

In addition, the judgment of the European Court of Human Rights has been sent out to the Constitutional Court and the General Judicial Council, and has been published in translation in the Official Journal of the Ministry of Justice No. 1955 of 15 December 2003.


	25/07/2002
	
	
	

	Pescador Valero
	SP-

Spain
	PUB


	Court
	62435
	2055-95
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY OF “CIVIL” PROCEEDINGS:
In view of particular circumstances of the present case, the government is of the opinion that new, similar violations could be prevented through the publication of the European Court's judgment and its dissemination to the authorities concerned. Accordingly, the judgment was published (in Spanish translation) in the Official Journal of the Ministry of Justice No. 1959 of 1 February 2003.


	17/06/2003
	
	
	

	Cuesta Puig
	SP-
Spain
	DIS
	CM
	32434
	1999-709
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

Whereas during the examination of the case by the Committee of Ministers, the Government of the respondent State indicated that the Commission’s report as well as the Committee of Ministers’ decisions had been sent out to the authorities directly concerned, notably to the Constitutional Court which found that there had been no violation of Article 6, paragraph 1, of the Convention in the course of the proceedings engaged by the applicant to exhaust domestic remedies.
	09/06/99
	
	
	285. 

	Miragall Escolano et autres
	SP-
Spain
	LEG

PUB
	Court
	38366
	2001-158
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:
The Spanish Government has informed the Committee of Ministers that, given the adoption of the new Ley de la jurisdicción Contencioso-Administrativa (Law on Conflicts of Jurisdiction in Administrative Cases - Law 29/1998 of 13 July), the controversy concerning the identification of the first day of the time-limit allowed for lodging an appeal against judgments annulling general provisions (i.e., the date of notification or the date of publication) no longer arises.

Article 72, paragraph 2, of the new law provides that the annulment of a provision or an act shall have effect for all persons concerned. Final judgments annulling a general provision shall take effect from the date of their publication in the same official journal in which the annulled provision had been promulgated. Judgments without appeal annulling administrative acts concerning many persons the number of which is indeterminate, shall also be published.

Lastly, the Spanish government has informed the Committee that the judgment of the European Court of Human Rights in this case has been published in the supplement no. 1891 of the Official Bulletin of the Ministry of Justice of 15 April 2001, pp. 20-25, and that it has also been transmitted to all authorities directly concerned.
	
	
	
	286. 

	Barberà, Messegué et Jabardo
	SP-
Spain
	LEG

PUB
	Court
	10588
	1994-084
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The problems of a general nature raised by the Court in its judgment of 6 December 1988 have been resolved by legislative changes and by the development of the case-law of the Constitutional Court and the Supreme Court:


The organic law relating to the judicial power (of 1 July 1985, No. 6/1985) has improved the system for the protection of fundamental rights. This law has introduced the possibility of cassation on the ground that a constitutional right has been infringed as well as the possibility to request the annulment of judicial acts which violate the principle of fair hearing, the right to be assisted by counsel or the rights of the defence to the extent that these violations have unduly deprived the accused of his means of defence (Articles 238-243). This enactment also contains new rules regarding the substitution of judges (Articles 207-216).


Two other organic laws (of  25 May 1988, Nos. 3 and 4/1988) have reformed the Criminal Code and the Code of Criminal Procedure by abrogating the previous Act of 24 December 1984 concerning the actions of armed bands and terrorist elements. In the context of criminal proceedings engaged to repress the crimes defined by the new legislation, the judge may only extend the time of arrest by 48 hours, instead of by 7 days as was previously authorised. Total isolation of the person detained may not prejudice the rights of the defence (Article 520 bis of the Code of Criminal Procedure).


The habeas corpus procedure has been regulated by an organic law (of 24 May 1984, 6/1984) so as to require that any person who claims to have been illegally detained has immediate access to judge.


The Code of Criminal Procedure has been reformed by an organic law (of 28 December 1988, No. 7/1988) which has clearly separated the judicial function of investigation from that of judgment, hereby bringing Spanish law in line with the case-law of the European Court of Human Rights. The new law has also increased the role of the prosecution during the investigation phase (Article 781) and has established a second criminal jurisdiction, competent to deal with cases involving crimes carrying a maximum sentence of 6 years imprisonment (Articles 795 (2), (3) and (8)).


The recent case-law of the Constitutional Court and of the Supreme Court requires constantly the strict observance of the rights of the accused, in particular with regard to the principle of accusatorial procedure, the equality of arms (adversary hearings), publicity, the presumption of innocence and the rights of the defence. The application of these guarantees is guided by the case-law of the European Court of Human Rights since the Convention, as interpreted by the European Court, is directly applicable in Spain and the judgments of the European Court are also important sources of inspiration for the interpretation of the fundamental rights protected by the Spanish Constitution (see, e.g. the judgments of the Constitutional Court of 27 September 1989, of 21 December 1989, of 14 October 1990 and the judgments of the Supreme Court of 11 March and 19 July 1988, of 19 January and 30 June 1989 and of 14 September 1990).
	
	0
	65
	287. 

	Pérez de Rada Cavanilles
	SP-
Spain
	LEG

PUB
	Court
	28090
	2001-083
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The Government of Spain informed the Committee of Ministers that new Act No. 1/2000 Ley de Enjuiciamiento Civil, which came into force on 7 January 2001, has introduced amendments that will avoid the repetition of similar type of violations as to that found in the present case.

New Article 452 extends from three to five days the time-limit to file a “reposición” appeal. Furthermore, new Article 135 concerning the presentation of documents extends the means of presenting documents before national courts by allowing all technical means with the sole condition that the authenticity of the document and the effective date of delivery can be confirmed. Finally, new Article 130 contains details of what is meant by working days/hours as far as the presentation of documents is concerned.

The Government further informed the Committee of Ministers that the judgment of the European Court of Human Rights has been published in the Information Bulletin of the Spanish Ministry of Justice (supplement to Edition No. 1482 of 1 April 1999, page 938), the Otorosi review of the legal Society of Madrid (Edition February 1999) and other legal reviews, apart from being disseminated to the Constitutional Court, the “Consejo General del Poder Judicial” and all the authorities concerned by the present case.

The Spanish Government considers that, apart from the legal changes introduced, in view of the direct effect given to the European Convention on Human Rights and to the case-law of the European Court in Spanish law, domestic courts will themselves be able to prevent new violations similar to that found in the present case.
	28/10/98
	
	
	288. 

	Union Alimentaria
	SP-
Spain
	LEG

ADM

PRACT
	Court
	11681
	1990-040
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS: 

The new Act on the territorial organisation of the judicial system (ley de demarcaciòn y de planta judicial) of 28 December 1988 completely reorganised judicial districts and redefined the territorial jurisdiction of the courts. It will be implemented in stages between 1989 and 1992 and will entail in particular the creation of 1,570 new judicial posts.The Royal Decree issued by the Ministry of Justice on 3 February 1989, concerning measures for the effectiveness of the Act of 28 December 1988, provides for new posts of judges, clerks of court and administrative officers as well as the creation of a number of new courts.The Royal Decree of 21 July 1989 provides for the creation of criminal courts of first instance, the Royal Decree of 17 November 1989 for the creation of civil courts of first instance and investigation courts. The Royal Decree of 25 May 1989 provides for the creation of single-judge courts, social courts and juvenile courts.Each of the Spanish autonomous communities has promulgated an Act laying down the capitals of judicial districts and the judicial districts. The various measures described above must be seen in the general light of a considerable increase in the Ministry of Justice’s budget in Spain; From 1982 to 1990 the appropriations for the administration of justice (staff remuneration, goods and services, investments, etc.) increased in real terms by 132% and the appropriationsfor legal aid by 268%. Futhermore, since 1982 the total number of judges, prosecutors, clerks of court and administrative staff, taken all together, has increase by 85%. Finally, between January 1983 and October 1990, 600 new courts were created, that is an average of more than six new courts par month.
	
	0
	46
	289. 

	Valenzuela

Contreras
	SP-
Spain
	LEG

JP
	Court
	27671
	1999-127
	ART 08 TELEPHONE TAPPING:

The legislation in force at the time of the events that led to the judgment by the European Court of Human Rights was amended by Implementing Act No. 4/1988 of 25 May 1988, which governs telephone monitoring in Spain.  Since its judgment (Auto) of 18 June 1992, the Supreme Court has applied and interpreted the new version of Article 579 of the Code of Criminal Procedure introduced by that act in accordance with the meaning of the judgments of the European Court of Human Rights.


The Supreme Court’s case law on Article 579 of the Code of Criminal Procedure cannot be modified or altered, as it is based on the case law of the European Court of Human Rights, pursuant to Article 10.2 of the Spanish Constitution, which requires fundamental rights to be interpreted in accordance with the relevant international instruments.  In its judgment No. 303/93 of 25 October 1993, the Spanish Constitutional Court made clear that “the case law of the European Court … shall constitute a criterion for the interpretation of constitutional norms which protect fundamental rights”.  In that judgment, the Constitutional Court also concluded that the case law of the European Court of Human Rights was directly applicable in the Spanish legal order (see also the Castells case (Resolution DH (95) 93)).


In addition, a Spanish translation of the judgment of the European Court of Human Rights has been published in the Boletín de Información del Ministerio de Justicia and also forwarded to the Constitutional Court and the General Judicial Council.

	
	-73
	-35
	290. 

	Scott
	SP-
Spain
	PUB
	Cour
	21335
	1997-354
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

The judgment of the European Court of Human Rights has been published in the Information Bulletin (No. 1793, pp. 798-9 of 15 March 1997) of the Ministry of Justice.
	18/12/96
	
	
	291. 

	Orefici
	SP-
Spain
	PUB

DIS
	CM
	34109
	2000-121
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

On 25 February 2000, the report adopted by the European Commission on Human rights in the present case was transmitted to all the authorities concerned, mainly the Investigating Judge (Juez de Instrucción) no. 11 and the President of the Third Section of the Audiencia Provincial, both of Málaga. Furthermore, on the same date, the report was also sent to the presidents of the Consejo General del Poder Judicial and of the Constitutional Court. Finally, the report has been published in the “Boletín Oficial del Ministerio de Justicia.”
	
	
	
	292. 

	N.M.T., J.B.B. et L.B.A.
	SP-
Spain
	PUB
	CM
	17437
	1995-106
	ART 05 §3 LENGTH OF DETENTION ON REMAND: 

The Commission's report has been published in the Boletín de Información - Jurisprudencia de los organos del Convenio Europeo de los Derechos Humanos (June 1995, pp. 3699-3712). Moreover, the report has been sent out to the judicial authorities concerned by the present case. The Government of Spain considers that these measures are, in the present case and considering the status of the Convention and of the jurisprudence of the Strasbourg organs in domestic law, sufficient to meet the requirements of Article 53 of the Conven​tion.
	
	16
	56
	293. 

	Ruiz-Mateos
	SP-
Spain
	PUB

JP

LEG
	Court
	12952
	1994-027
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS (CONSTITUTIONAL COURT):

ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS (CONSTITUTIONAL COURT): 

The judgment of the Court has received the widest possible publicity in Spain, including extensive reports in mass media. The violation of Article 6, paragraph 1, which resulted from excessive length of the domestic proceedings, has been remedied by the developments which have since taken place in Spain: as far as the situation before the Audiencia Provincial is concerned, this appears already from paragraph 48 of the Court's judgment; as regards the situation before the Constitutional Court, statistics show that the workload of this Court decreased considerably after 1986 as a result of the maturing of the Spanish democracy, a clearer legal situation, in particular as far as the distribution of competences within the new State of the Autonomous Regions (el nuevo Estado de las Autonomías) is concerned, and the adoption of the constitutional amendment (ley orgánica) 6/1988, of 9 June 1988, which allowed the Constitutional Court to reject inadmissible amparo appeals by means of a summary procedure.

In view of the unique character of the Ruiz-Mateos case, the violation of the same article which resulted from the fact that the applicants were not allowed to participate in the proceedings before the Constitutional Court will also not reoccur. In the unlikely event of a new case, comparable to that of the Ruiz-Mateos case, the Constitutional Court would be empowered by Article 96 of the Spanish Constitution to adopt a procedure complying with the requirements of the Convention as laid down in the judgment of the European Court of Human Rights in the Ruiz-Mateos case, considering the status of the Convention in Spanish law there is also every reason to believe that, in such a case, the Constitutional Court would adopt such a procedure.
	
	0
	72
	294. 

	Hiro Balani
	SP-
Spain
	PUB
	Court
	18064
	1995-251
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

In addition to the ordinary publication of a translation of the present judgment in the Boletín de Jurisprudencia Constitucional, the Ministry of Justice and of the Interior has also published, on 25 June 1995, a translation of the judgment in a supplement to No. 1747 of the Boletín de información del Ministerio de Justicia e Interior, Jurisprudencia de los órganos del Convenio Europeo de Derechos Humanos. In view of the status of the Convention and of the case-law of the Strasbourg organs in Spanish law (see, inter alia, Resolutions DH (94) 84 in the case of Barberà, Messegué and Jabardo and DH (95) 93 in the case of Castells), the Government of Spain is of the opinion that the tribunals will not fail to adapt their practice to the jurisprudence of the Court in the present case.


The government would add that the Spanish ratification of the Convention and subsequent declarations regarding the competence of the Strasbourg organs also evidence a firm will on the part of Spain to contribute to a better protection of the rights guaranteed. In this perspective and in accordance with the provisions of Article 10, paragraph 2, of the Constitution, the Ministry of Justice and of the Interior has found it appropriate and necessary to publish henceforth in its information bulletin translations of important Strasbourg decisions which concern Spain. This measure will, in addition, ensure, as a result of the wide distribution of the bulletin, a better knowledge of the Convention case-law and thus also permit better compliance with the judgments of the Court.
	
	6
	51
	295. 

	Castillo Algar
	SP-
Spain
	PUB

ADM
	Court
	28194
	1999-469
	ART 06 §1 INDEPENDENCE AND IMPARTIALITY OF “CRIMINAL” PROCEEDINGS:

As far as general measures are concerned, the judgment of the European Court of Human Rights has been disseminated to the competent authorities, notably the Constitutional Court and the General Judicial Council. Furthermore, the judgment has been translated into Spanish and published in the Boletín de Información del Ministerio de Justicia as well as in different judicial reviews, inter alia, La Ley (Nos. 4719 of 25 January 1999, 4720 of 26 January 1999, 4735 of 16 February 1999 and 4749 of 8 March 1999) and Actualidad Jurídica Aranzadi (No. 376 of 4 February 1999).

Lastly, on 21, 22 and 23 April 1999, a seminar concerning military rights was organised at the General Judicial Council, and in this context, the Castillo Algar judgment has been widely examined.
	
	0
	38
	296. 

	Castells
	SP-
Spain
	PUB
	Court
	11798
	1995-093
	ART 10 FREEDOM OF EXPRESSION (PRESS – DEFAMATION OF POLITICIAN):

The developments with regard to the status of the Convention and of the case-law of the Convention organs over the last years, in particular the judgments of the European Court of Human Rights, in Spanish law, have led the Constitutional Court to conclude, in 1993, that "in accordance with Article 10, paragraph 2, of the Spanish Constitution, the case-law of the European Court ... shall constitute a criterion for the interpretation of the constitutional norms which protect the fundamental rights" (judgment 303/93 of 25 October 1993).  In this judgment, the Constitutional Court also concluded that the jurisprudence elaborated by the European Court of Human Rights was directly applicable in the Spanish legal order.  This case-law has been confirmed by the Constitutional Court on numerous occasions. In the light of these developments, the Supreme Court will today accept the admissibility of the exceptio veritatis in defamation proceedings, in conformity with the judgment of the European Court of Human Rights, as an integral part of Spanish law. 
	
	18
	97
	297. 

	Lundevall
	SWE-

Sweden
	EXE

PUB

DIS
	Court
	38629
	2003-152
	ART 06 §1 PUBLIC HEARING IN « CIVIL » PROCEEDINGS BEFORE ADMINISTRATIVE COURTS ;

Generally speaking, the Government of Sweden recalls that both the European Convention on Human Rights and the jurisprudence of the European Court of Human Rights are part of the Swedish legal order and have to be applied by the courts and authorities (see for example Resolution DH(98)205 in the case of Holm against Sweden, or Resolution DH(95)94, in the Case of Fredin No. 2 against Sweden).

The Government therefore considers that Swedish administrative courts will not fail to adapt their practice with regard to the holding of oral hearings to the jurisprudence of the European Court, in order to prevent new violations of the Convention.

It states in this regard that the attention of the authorities concerned has been drawn to their obligations ensuing from the Convention by means of the publication in Svensk Juristtidning (the most important legal journal in Sweden) of an article by Mr Danelius, former member of the European Commission of Human Rights, explaining the Strasbourg Court’s position in the cases of Lundevall and Salomonsson against Sweden. Furthermore, an explanatory report relating to the European Court’s judgments in these cases has been sent to all the relevant judicial authorities. An additional publication of the judgments is under way in the Judicial Authorities Bulletin (Domstolsverket informerar).

Finally, with regard to the applicant’s rights, the government notes that the applicant has the right to ask for the reopening of the proceedings before the Supreme Administrative Court and that this Court can order the reopening of the proceedings, if it considers it necessary, in order to fully erase the consequences of the violations for him.


	12/11/02
	
	
	298. 

	Skoogström
	SWE-
Sweden
	EXE

PUB

ADM

LEG
	Court
	8582
	1985-016
	ART 05 §3 LENGTH OF ARREST WITHOUT JUDICIAL CONTROL (FRIENDLY SETTLEMENT):

In the friendly settlement, reference was made to the Swedish Commission for revision of certain parts of the Code of Judicial Procedure, established in the spring of 1983. The Swedish Commission has been informed about the report of the European Commission of Human Rights and asked to propose and work out the details for such amendments to the code as are required in order to put it beyond any doubt that it is in conformity with Article 5 paragraph 3, of the Convention. In the meantime, the Government has seen to it that the Natonal Board of the Judiciary and the Chief Prosecutor publish a summary of the Commission’s report so as to enable the judiciary and the prosecutors to avoid creating situations which had been found to constitute a violation of the said article. The Swedish Commission as held meetings in various parts of Sweden informing the police, the prosecutors and the courts of the reports of the European Commission and of the European Court of Human rights.The reports have also been published in professionnal publications for police, prosecutors and judges. The lawyer for the applicant has been assigned to assist the Swedish Commission for Revision of certain parts of the Judicial Procedure. 
	
	7
	79
	299. 

	Hakanson et Sturesson
	SWE-
Sweden
	JP
	Court
	11855
	1990-032
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE) and Public Hearing:

The Act of 21 April 1988 on judicial review of certain administrative decisions, which provides for a possibility of review by the Supreme Administrative Court, will be applicable to the situation complained of in this case.
	21/02/90
	
	
	300. 

	Fredin n°2
	SWE-
Sweden
	JP

LEG
	Court
	18928
	1995-094
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

The Swedish Supreme Administrative Court has declared in a decision of 7 February 1995 (case 2060-1994) that the rules regarding the holding of oral hearings, contained in Article 6 (art. 6) of the Convention and as developed in the case-law of the Convention organs, have become directly applicable in Swedish law as a result of the incorporation of the Convention into Swedish law as from 1 January 1995. The Supreme Administrative Court has, accordingly, adapted its practice with regard to the holding oforal hearings to the jurisprudence of the Court and has granted oral hearings on a number of occasions (see, for example, the Supreme Administrative Court's decision of 31 May 1994 (case 4849-1993) and its above-mentioned decision of 7 February 1995). In addition the 1988 Act on Judicial Review of Certain Administrative Decisions has been amended as from 1 April 1995 (Svensk författningssamling - the official journal - 1994:1759). The amendments imply a more restricted role for the Supreme Administrative Court as it will henceforth only review decisions taken by the government.  Administrative decisions taken by other authorities are to be reviewed by the administrative courts of appeal.  As regards the procedure before the latter, Section 9 of the Act on Administrative Procedure (förvaltningsprocesslagen) provides that oral hearings shall be held if a party so requests, the holding of such a hearing is not unnecessary and there are no special reasons militating against it. In view of these development it must be assumed that the administrative courts will henceforth apply the relevant domestic provisions so as to conform with the "fair and public" hearing requirement in Article 6, paragraph 1 (art. 6-1), as interpreted by the European Court of Human Rights.
	
	13
	47
	301. 

	McGoff
	SWE-
Sweden
	LEG

EXE

PUB

PRACT
	Court
	9017
	1985-010
	ART 05 §3 LENGTH OF DETENTION ON REMAND:
The Swedish Commission for revision of certain parts of the Code of Judicial Procedure, established in the spring of 1983, has been informed about the judgment of the European Court of Human Rights and asked to propose and work out the details for such amendments to the Code as required in order to put it beyond any doubt that it is in conformity with Article 5, paragraph 3 (art. 5-3), of the convention. In the meantime, the Government has seen to it that the National Board of the Judiciary and the Chief Prosecutor publish a summary of the judgment so as to enable the judiciary and the prosecutors to avoid creating situations which had been found to constitute a violation of the said article.

The Swedish Commission has held meetings in different parts of Sweden informing the police, the prosecutors and the courts of the judgment of the European Court of Human Rights.  The judgment has also been published in professional publications for police, prosecutors and judges.
	26/10/84
	
	
	302. 

	Bramelid et

Malmström
	SWE-
Sweden
	LEG
	CM
	8588, 8589
	1984-004
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES): 

The Swedish Parliament has adopted an amendment to the legislation which came into force on 1 July 1984 according to which a party not satisfied with a decision of the arbitrators could start a procedure before an ordinary court.
	
	0
	64
	303. 

	Bodén
	SWE-
Sweden
	LEG
	Court
	10930
	1988-015
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

Under the terms of the Act of 21 April 1988 on judicial review of certain administrative decisions, administrative decisions relating to the application of legal provisions referred to in Chapter 8, sections 2 and 3, of the Instrument of Government shall henceforth, at the request of a private subject party to the proceedings, be subject to review by the Supreme Administrative Court. The Court shall review whether the decision in the case concerned is contrary to any legal rule. Sections 2 and 3 of Chapter 8 of the Instrument of Government refer to provisions about the personal status of private subjects, about their personal and economic interrelationships, about their obligations to the community and about other interferences with their personal or economic situation. The Act of 21 April 1988 entered into force on 1 June 1988 and shall apply during an initial trial period to administrative decisions taken between 1 June 1988 and 31 December 1991.
	
	7
	52
	304. 

	Ingrid Jordebo Foundation
	SWE-
Sweden
	LEG
	CM
	11533
	1989-015
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

Under the terms of the Act of 21 April 1988 on judicial review of certain administrative decisions, administrative decisions relating to the application of legal provisions referred to on Chapter 8, Sections 2 and 3, of the Instrument of Government would henceforth, at the request of a private subject party to the proceedings, be reviewed by the Supreme Administrative Court, that the Court would examine whether a decision was contrary to any legal rule, and that the Act applied inter alia to decisions not to allow a school to provide the final stage of compulsory schooling.
	
	0
	35
	305. 

	Allan Jacobsson
	SWE-
Sweden
	LEG
	Court
	10842
	1990-002
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):
Since 1 July 1987, the Building Act 1947 has been replaced by the Plan and Building Act 1987. According to Section 13, Article 4, of this Act, some decisions on building permits can be examined by administrative courts. In certain cases, however, the Government is still the final instance. In those cases the Government's decisions can be brought to the Supreme Administrative Court in accordance with the provisions of the Act of 21 April 1988 on judicial review of certain administrative decisions, which came into force on 1 June 1988.
	
	0
	52
	306. 

	Fredin
	SWE-
Sweden
	LEG
	Court
	12033
	1991-011
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

With reference to paragraph 36 of the Court's judgment, the Swedish Government recalls that since the entry into force on 1 June 1988 of the Act on judicial review of certain administrative decisions, the lawfulness of inter alia revocations of exploitation permits may be challenged before the Supreme Administrative Court.
	
	0
	26
	307. 

	Langborger
	SWE-
Sweden
	LEG
	Court
	11179
	1991-025
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES):
The Lease Review Boards and Rent Review Boards Act 1973 and the 1974 Act concerning the Housing and Tenancy Court were amended on 30 May 1991. The amendments came into force on 1 July 1991. According to paragraph 5.a of the 1991 Act amending the Lease Review Board and Rent Review Boards Act 1973, and according to paragraph 14 amending the 1974 Act concerning the Housing and Tenancy Court, the lay assessors who sit on the Rent Review Boards and in the Housing and Tenancy Court must be replaced by ordinary judges whenever there may be a conflict of interest.
	
	24
	81
	308. 

	Gustafsson Lennart
	SWE-
Sweden
	LEG

JP
	CM
	21370
	1998-081
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

During the examination of the case by the Committee of Ministers, the Government of Sweden accordingly recalled that with effect from 1 July 1993 the procedure had been changed with respect to the order in which the judicial bodies could be seized. From that date, a decision concerning unemployment benefits could be appealed to a county administrative court and subsequently to an Administrative Court of Appeal before reaching the Supreme Insurance Court (Försäkringsöverdomstolen).  Moreover, the latter Court was abolished on 1 July 1995, and its tasks were taken over by the Supreme Administrative Court (Regeringsrätten) which allows for oral hearings (c.f. the Committee of Minister's Resolution in the Fredin case DH (95)94.
	
	0
	33
	309. 

	Ekbatani
	SWE-
Sweden
	LEG
	Court
	10563
	1988-021
	ART 06 §1 PUBLIC HEARING IN “CRIMINAL” PROCEEDINGS:

The provisions of the Swedish Code of Judicial Procedure concerning hearings at appellate level were amended by an Act of 29 March 1984 (Svensk författningssamling 1984:131).  The amendments entered into force on 1 July 1984.

The Code, as amended, provides that in a criminal case the Court of Appeal may dispose of an appeal on the merits without a hearing:

1.      if the prosecutor appeals only for the benefit of the accused,

2.      if an appeal brought by the accused is supported by the opposing party,

3.      if the appeal is plainly unfounded, or

3. if no cause exists to hold the accused legally liable, or to impose a sanction upon him, or to impose a sanction other than a fine or conditional sentence, or a combination of such sanctions. 

However, it is also stipulated that if, in such a case, a party has requested a hearing, this shall take place unless manifestly unnecessary.
	
	0
	12
	310. 

	Eriksson
	SWE-
Sweden
	LEG
	Court
	11373
	1991-014
	ART 08 FAMILY LIFE (CHILDREN IN PUBLIC CARE):
ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

According to the new Act containing special provisions on the care of young persons, which was enacted on 8 March 1990 and came into force on 1 July 1990, any decision concerning prohibition on removal will henceforth be taken by the Regional Administrative Court upon an application from the competent Social Council. Under section 26 of the Act, decisions on prohibition on removal will be reviewed by the Social Council at least every three months. A temporary prohibition on removal may be issued by the Social Council but must, according to section 34 of the Act, be reviewed by the court within two weeks. Under section 31 of the Act, the parents' right of access to a child subjected to a prohibition on removal will be decided by the Social Council. Its decisions can however, according to the provisions of section 41, paragraph 5, of the act, be appealed to the Regional Administrative Court. Furthermore, section 33 of the Act provides that all questions relating to this act must be decided speedily. Under Swedish law (Chapter 21, sections 5 and 6 of the Parental Code) enforcement of a court's decision concerning access cannot take place against the wish of a child who has reached the age of twelve unless the Court finds it necessary in the best interest of the child.
	
	12
	66
	311. 

	Persson
	SWE-
Sweden
	LEG
	CM
	14451
	1997-498
	ART 08 FAMILY LIFE (CHILDREN IN PUBLIC CARE):

ART 06 §1 ACCESS TO COURT  “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE):

On 1 January 1997, a new Act on visit restrictions during certain compulsory care (lag om besöksinskränkningar vid viss tvångsvård, Act no. 1996:981 in Svensk författningssamling, "SFS") entered into force. The new Act is applicable to visits rendered persons taken into compulsory care under the following special acts: 

1. the 1988 Act on care of drug addicts in certain circumstances (lagen om vård av missbrukare i vissa fall, SFS 1988:870); 

2. the 1990 Act with special provisions regarding the care of young persons (lag med särskilda bestämmelser om vård av unga, SFS 1990:52); 
3. the 1991 Act on compulsory psychiatric care (lag om psykiatrisk tvångsvård, SFS 1991:1128); 
4. the 1991 Act on psychiatric care ordered by the courts (lag om rättspsykiatrisk vård, SFS 1991:1129); 
5. the 1993 Act on the introduction of the 1993 Act on support and service for certain disabled persons (lag (SFS 1993:38) om införande av lagen (SFS 1993:387) om stöd och service till vissa funktionshindrade). It also applies to visits to those who are under compulsory isolation or temporarily taken into care under the 1988 Act on the prevention of spreading of diseases (smittskyddslag, SFS 1988:1472).

Under the new Act the Head of the care institution in question may decide to introduce general visiting hours and special visiting hours. General visiting hours shall be decided so as to give adequate visiting possibilities without interfering with the requirements of the care given. Special visiting hours may both extend the general visiting hours and restrict them. Extensions may be granted where this is appropriate. Restrictions must be imposed in the interest of the care given, aim to prevent the spreading of diseases or aim at protecting the personal integrity of the person cared for. Both extensions and restrictions may aim one or more specified persons. Restrictions may also be general. A decision to allow extended visiting hours or to restrict visiting hours may be appealed to the administrative courts. An appeal may be lodged to the administrative court of appeal only if leave to appeal is granted. The Act finally contains certain provisions in order to avoid that decisions on visiting rights under the new Act interfere with similar decisions under certain other Acts. 
	
	21
	100
	312. 

	Darby
	SWE-
Sweden
	LEG
	Court
	11581
	1990-042
	ART 14 DISCRIMINATION BASED ON RELIGION + P1 ART 1 TAXES: 

As can be seen from paragraph 23 of the Court’s judgment, Section 1 of the 1951 Dissenters Tax Act was amended with effect from 1 January 1987 so that the taxpayer no longer has to be registered as resident in Sweden in order to benefit from the reduction of the Church tax.
	
	0
	25
	313. 

	Sporrong /Lönnroth
	SWE-
Sweden
	LEG
	Court
	7551
	1985-017
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS - EXPROPRIATION:

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (TOTAL ABSENCE): 

The expropriation decisions in the two cases were taken in 1956 and 1971, on the basis of the Expropriation Act of 1917. This law has however been replaced by a new Expropriation Act of 1972. Unlike the 1972 Act, the 1917 Act was silent as to the question of the length of expropriation permits. Although the Sporrong and Lönnroth cases were lodged before the European Commisssion on 1975, the 1917 Act was still applicable. The new Act has introduced rules as to a time-limit for expropriation permits. As a result of these rules, cases such as the ones under examination cannot happen again. As to the question of building permits, a proposal by the Government for a new act on building and planning has been presented to the Parliament. According to this proposal all building bans of the kind that existed in the Sporrong-Lönnroth case will expire on 1 January 1987, and no new such bans can be issued thereafter.
	
	0
	144
	314. 

	Holm
	SWE-
Sweden
	PUB
	Court
	14191
	1998-205
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES):

After a careful study of the problems raised by the Holm case and their possible implications for the Freedom of the Press Act 1949, the Government of Sweden has reached the conclusion that the problem raised by the Holm case can be solved within the framework of the existing Swedish legislation

The Government notes first that cases with strong political implications such as the Holm case are extremely rare. However, if a similar case was to be brought before the courts, these ought to be able to solve the problem by applying the general rule of disqualification in the Code of Judicial Procedure, which applies also to jurors, in the light of the case-law of the European Court of Human Rights under Article 6, paragraph 1, of the Convention, and in particular that contained in the Holm judgment (a summary in Swedish of which has been published in Svensk Juristtidning). The Government presented this conclusion and the reasoning behind it in a Bill concerning the scope of constitutional rules on freedom of expression, (1997/98:43, pp. 132-135) which was submitted to Parliament in December 1997. The Government stresses that it has reached this conclusion in the light of the fact that both the Convention and the jurisprudence of the European Court are part of the Swedish legal order and have to be applied by the courts and authorities in accordance with the Incorporation Act (SFS [the Official Journal] 1994:1219), which reinforced the earlier jurisprudence of the Supreme Court (see, for example, NJA 1988 p. 572, NJA 1989 p. 131, NJA 1991 p. 188 and 1994 p. 290)).
	
	nd
	nd
	315. 

	Paulsen –

Medalen

and

Svensson
	SWE-
Sweden
	PUB

ADM
	Court
	16817
	1998-377
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

A Memorandum summarising the judgment has been disseminated to, among others, the Supreme Court and the Supreme Administrative Court and made public through various publications, notably Svensk Juristtidning (No. 4, 1998).  Furthermore the judgment will be made available on the Rixlex. In order to prevent similar violations, resources have been reallocated from the district courts to the administrative courts. During 1997 and 1998, the National Courts Administration provided for a special group of judges with the task of terminating pending cases in the County Administrative Courts.  This special group of judges will continue its work at least until the end of 1998. According to statistics  from the National Courts Administration, the average time in 1996 for handling cases similar to the one in question in the Supreme Administrative Court, were 3.2 months. In 1997, such cases were dealt with in an average of 2.3 months. The figures show that cases in the Supreme Administrative Court pertaining to the taking into care of young persons are normally tried within a few months.
	
	nd
	nd
	316. 

	Müller
	SWI-

Switzerland
	DIS

PUB
	Court
	41202
	2004-17
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS;

Concerning general measures, the European Court’s judgment was disseminated on 6 November 2002 to the Federal Assessment Commission for the 10th district and on 7 November 2002 to the Federal Court. It has also been published in the journal Jurisprudence des autorités administratives de la Confédération Nr. 66/IV (2002) and may be consulted on the following Internet site: http://www.vpb.admin.ch/franz/doc/67/67.139.html. The judgment was also mentioned, inter alia, in the report of the Federal Council (Conseil Fédéral) concerning the activities of Switzerland at the Council of Europe in 2002, that was published in booklet Nr. 4/2004 of the Feuille fédérale (http://www.admin.ch/ch/f/ff/2003/413.pdf)
	05/11/02
	
	
	317. 

	D.N.
	SWI-

Switzerland
	EXE

DIS
	Court
	27154
	2003-177
	ART 5 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM MENTAL HOSPITAL:

Following the judgment of the European Court of Human Rights, the practice of the Administrative Appeals Commission of the Canton of St Gall has changed: the specialised judge will continue to carry out the interview of the person concerned, he will submit his findings to the Commission and he will participate in the hearing. However, he will no longer participate in the deliberations and the taking of the decision. The specialised judge can, thus, give his opinion from the beginning of the proceedings, as his function is clearly separate from that of the judge who takes the decision.

Moreover, the judgment of European Court has been disseminated to the cantonal departments of justice, to the Administrative Appeals Commission of the Canton of St Gall and to the Federal Court. It was published in the journal Jurisprudence des autorités administratives de la Confédération, No. 65/IV(2001) and may be consulted (in French) at the following website: http://www.vpb.admin.ch/franz/cont/heft/654som.htlm. The judgment was also mentioned, inter alia, in the Federal Council’s annual report on Swiss activities at the Council of Europe in 2001, which was published in the Feuille fédérale No. 8/2002.
	29/03/01
	
	
	318. 

	A.P., M.P. and T.P.
	SWI-

Switzerland
	EXE

PUB
	Court
	19958
	2005-4
	ART 06 §2 PRESUMPTION OF INNOCENCE:

General measures

Shortly after the Court's judgment in the case of E.L., R.L. and J.O.-L., it was published and circulated to the federal and cantonal authorities competent for tax matters. In the judgment (see individual measures above), the Federal Court emphasised that the provisions concerned were no longer applicable since the finding of a violation by the Court. The authorities in charge of implementing the Federal Act of 14 December 1990 on the direct federal tax fully took this into account. Thus, no similar application has been lodged before the Federal Court since the pronouncement of the European Court's judgment.

Furthermore, Article 179 of the Federal Act was formally abrogated by the Federal Act of 8 October 2004 “on the removal of heirs' responsibility for tax fines” in order also to reflect in the legal texts the European Convention on Human Rights' requirements at issue. This change will enter into force on 1 March 2005. 

In the light of the above, the Government of Switzerland considers that it has entirely met its obligations under former Article 54 of the Convention.
	29/08/97
	
	
	319. 

	EL., RL. ET J.O.
	SWI-

Switzerland
	EXE

PUB
	Court
	20919
	2005-3
	ART 06 §2 PRESUMPTION OF INNOCENCE:

General measures

Shortly after the Court's judgment in the case of E.L., R.L. and J.O.-L., it was published and circulated to the federal and cantonal authorities competent for tax matters. In the judgment (see individual measures above), the Federal Court emphasised that the provisions concerned were no longer applicable since the finding of a violation by the Court. The authorities in charge of implementing the Federal Act of 14 December 1990 on the direct federal tax fully took this into account. Thus, no similar application has been lodged before the Federal Court since the pronouncement of the European Court's judgment.

Furthermore, Article 179 of the Federal Act was formally abrogated by the Federal Act of 8 October 2004 “on the removal of heirs' responsibility for tax fines” in order also to reflect in the legal texts the European Convention on Human Rights' requirements at issue. This change will enter into force on 1 March 2005. 

In the light of the above, the Government of Switzerland considers that it has entirely met its obligations under former Article 54 of the Convention.
	29/08/97
	
	
	320. 

	F.R.
	SWI-

Switzerland
	JP

PUB

DIS
	Court
	37292
	2003-154
	ART 06 §1,3 FAIRNESS OF « CRIMINAL » PROCEEDINGS (RIGHT TO HEAR WITNESSES) ;

Concerning general measures, Section 110 of the Federal Judiciary Act of 16 December 1943, which sets out the rules governing exchanges of submissions following the lodging of appeals with the Swiss Federal Court, provides that the Federal Court may seek observations from the authority that took the decision in question. The act also allows a second exchange of submissions, enabling, inter alia, the appellant to set out his views on the observations submitted by the court concerned.

The Federal Court’s case-law has clarified the scope and conditions of application of this section of the act, taking account of the case-law of the Strasbourg organs concerning Article 6, paragraph 1, of the Convention.

Moreover, the judgment of the European Court was transmitted to the Federal Insurance Court on 29 June 2001, to the Courts-Martial Appeal Court and to the Federal Government Departments on 11 July 2001 and to the Cantonal Justice Departments on 11-12 July 2001 for the attention of the cantonal courts.  It was published in the journal Jurisprudence des autorités administratives de la Confédération No 65/IV (2001) and may be consulted (in French) at the following website: http://www.vpb.admin.ch/franz/cont/heft/654som.html.  The judgment was also mentioned, inter alia, in the Federal Council’s annual report on Swiss activities at the Council of Europe in 2001, which was published in the Feuille fédérale No 8/2002.
	28/06/01
	
	
	321. 

	Kopp
	SWI-

Switzerland
	LEG

PUB

DIS
	Court
	23224
	2005-96
	ART 08 TELEPHONE TAPPING:

The Government of Switzerland recalls that the European Convention on Human Rights and the judgments of the European Court of Human Rights have direct effect in Swiss law (see notably Resolution DH (94) 77 in the case of  F. against Switzerland).  The competent authorities (notably examining judges and the President of the Indictment Division of the Federal Court) will therefore, by basing themselves directly on the present judgment, ensure that the monitoring telephone lines of the person who enjoys professional privilege is surrounded by sufficient guarantees.

In order to ensure the direct application of the present judgment, it has been sent to the Federal Court, the cantonal departments of justice and the cantonal courts, as well as to the Federal Prosecutor's Office and the Etat-Major BASIS of the Federal department of justice and the police (responsible for the revision of the legal provisions on telephone tapping).  The judgment has also been published in the review Jurisprudence des autorités administratives de la Conféderation (JAAC, 1998, No. 114).  In addition, the report of the Federal Council to Parliament on the activities of Switzerland within the Council of Europe (Feuille Fédérale 1998, p. 8) mentions the judgment.

Furthermore, the Federal Council has taken the Court's judgment into account in the context of the preparation of a draft Federal Law on the monitoring of postal correspondence and telecommunications and a draft Federal Law on secret investigation. In respect of persons enjoying professional privilege, the Federal Council's opinion (message), published on 1 July 1998, makes direct reference to the Court's judgment and states that the Bill on the monitoring of postal correspondence and telecommunications meets the requirements of the Court's judgment.  According to the bill, the monitoring of a person enjoying professional privilege can only be ordered if there are exceptionally strong reasons to suspect the person or if the facts found lead to the conclusion that the suspect uses the postal address or the telephone connection of this person.  Furthermore, this bill foresees that if telephone tapping relates to professional privilege, a distinction should be drawn between records which are pertinent for the investigation and those which are not.  This distinction should be drawn, if possible, by a law officer or, if need be, by someone who is responsible to a judicial authority and not subject to the authority of the person conducting investigation.

In the light of the above, the Government of Switzerland considers that there is no risk that the violation will recur. It proposes that the Committee of Ministers resume consideration of the implementation of the judgment when the legislative reforms have been carried out or, at the latest, at one of its meetings at the end of 2001. 

FINAL RESOLUTION

General measures:

In finding that there had been a violation of Article 8, the Court had discerned “a contradiction between the clear text of legislation which protects legal professional privilege when a lawyer is being monitored as a third party and the practice followed in the present case.  Even though the case-law has established the principle, which is moreover generally accepted, that legal professional privilege covers only the relationship between a lawyer and his clients, the law does not clearly state how, under what conditions and by whom the distinction is to be drawn between matters specifically connected with a lawyer's work under instructions from a party to proceedings and those relating to activity other than that of counsel. 

Above all, in practice, it is, to say the least, astonishing that this task should be assigned to an official of the Post Office's legal department, who is a member of the executive, without supervision by an independent judge” (paragraphs 73 and 74 of the judgment). 

1. Publication and dissemination measures

The Kopp judgment was quickly published and forwarded to the federal and canton authorities responsible for the monitoring of postal correspondence and telecommunications, so that the latter could take all the necessary measures to avoid any similar violations in future.  For example, the judgment was published in the journal Jurisprudence des autorités administratives de la Confédération (JAAC 1998 No. 114); and the report by the Federal Council to parliament on Switzerland's activities at the Council of Europe also mentioned this judgment (Feuille Fédérale 1998, p.8). In addition, the judgment was sent to the Federal Court, the Cantonal Departments of Justice, the cantonal courts, the Federal Prosecutor's Office and the BASIS Staff HQ of the Federal Department of Justice and the Police (responsible for reviewing the legal provisions on telephone tapping).  

2. Legislative measures

Switzerland has adopted new legislative rules regarding telephone tapping.  The Federal Council took the judgment into consideration, making specific reference to it in the procedure leading to the passage of the Federal Law on the monitoring of postal correspondence and telecommunications of 6 January 2000, which entered into force on 1 January 2002. 

This law sets out clearly the conditions under which telephone calls may be intercepted and general monitoring measures applied. 

It details the scope and organisation of “monitoring” and the procedures to be complied with (including the circumstances in which monitoring of a person may be ordered, the particular forms of monitoring, the authorities entitled to order a monitoring measure, use of fortuitous information discovered in the course of the monitoring, etc).

The main changes brought about by this new law in order to solve the problems highlighted by the Court in the Kopp judgment are as follows:

a. Inclusion in the law of exceptions for which authorisation may be given to monitor persons bound by professional confidentiality, including lawyers, particularly when they are not themselves suspects or charged with any offence.

The Federal Law of 6 January 2000 provides that in principle, no monitoring may be ordered of persons (including lawyers) who are bound by professional confidentiality and who, under the applicable criminal procedure, may refuse to testify (Section 4.3 of the Law).

However, by way of exception, monitoring of a person falling into this category may be ordered, if there are exceptionally strong reasons to suspect the person in question or if there is evidence indicating that the suspect uses the postal address or the telephone line of this person (Section 4.3 of the Law). 

b. Stronger legal guarantees when a lawyer against whom a monitoring measure has been taken is not himself or herself a suspect or accused of an offence, regarding the distinction between information relating specifically to the lawyer's role and information relating to a different activity.

Section 4.5 of the Federal Law of 6 January 2000 lays down a requirement to ensure that the authorities conducting the investigation do not become aware of information having no bearing on the purpose of the investigation. 

With regard more specifically to monitoring of a person bound by professional confidentiality, the distinction between information deriving from professional privilege and other information must be made under the supervision of a judicial authority not handling the investigation.  In addition, steps must be taken to ensure that the authorities in charge of the investigation do not become aware of any matter falling under professional privilege (Section 4.6 of the Law). 

If the monitoring reveals information which turn out to fall under professional privilege, the relevant documents must be immediately removed from the file.  They cannot be used in the criminal proceedings and must be immediately destroyed (Section 8.3 of the Law).


	25/03/1998
	
	
	

	R.M.D.
	SWI-

Switzerland
	PUB 

EXE
	Court
	19800
	2004-57
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

The Government of Switzerland recalled that the European Convention on Human Rights and the judgments of the European Court of Human Rights have direct effect in Swiss law (see among others Resolutions DH (94) 77 in the case of F. against Switzerland and DH (2000) 122 in the case of Hertel against Switzerland). Thus, cantonal Courts will provide, as both the Convention and the Court’s judgment require, a full and effective examination of each application lodged with them challenging the lawfulness of an individual’s detention on remand, when the person concerned is transferred to another canton before the end of the proceedings (not least on account of the respect owed by the receiving canton’s courts to the decisions of the courts of the canton of origin). The Federal Court, as final instance of appeal, ensures compliance with this requirement of Article 5, paragraph 4, of the Convention. 

In order to ensure the direct application of the present judgment, it has been published in the journal Jurisprudence des autorités administratives de la Confédération (JAAC, 1997, No. 102) and sent to the Federal Court, to cantonal departments of justice and to cantonal courts. In addition, the report of the Conseil fédéral on the activities of Switzerland within the Council of Europe in 1997 (Feuille fédérale 1998, p.505 ss., p.511) mentions the judgment.

Furthermore, in 2002 the Federal Department of Justice consulted the cantons in order to determine whether similar cases had occurred since the judgment of the European Court and it was found that no new, similar or identical case had occurred. 


	26/09/97
	
	
	322. 

	VGT Verein Gegen Tierfabriken
	SWI-

Switzerland
	PUB
	Court
	24699
	2003-125
	ART 11 FREEDOM OF ASSOCIATION:

Concerning general measures, the judgment has been sent out to the Federal Office of Communication, the Federal Department for Environment, Transport, Energy, and Communication and to the Federal Court. 

In addition, the Court's judgment has been published in the journal “Jurisprudence des autorités administratives de la Confédération” n.65/IV(2001), and can be consulted on the following website: http://www.vpb.admin.ch/franz/cont/heft/654som.html. The judgment has also been mentioned in the Federal Council Annual report on the Swiss activities at the Council of Europe in 2001, which has been published in the “Feuille fédérale” n.8/2002.
	28/06/01
	
	
	323. 

	Zimmermann et Steiner
	SWI-
Switzerland
	ADM

PUB

LEG
	Court
	8737
	1983-017
	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

The Swiss Federal Court learned immediately of the judgment since it was represented by its Registrar at the delivery of judgment in Strasbourg.  The Swiss Government informed Parliament of the judgment through the appropriate channels. To ensure that specialist circles are suitably notified of the judgment, the Federal Department of Justice has communicated it to the Swiss Bar Association, the Revue suisse de Jurisprudence and the Journal des tribunaux.  It has also decided to publish the judgment's main points of law in the periodical Jurisprudence des autorités administratives de la Confédération. With regard to planned general measures incidental to the case, the Swiss Government points out that a total revision of the 1943 Federal Judicature Act is contemplated and that the Federal Office of Justice and Police recently sent the appropriate quarters a preliminary draft for comment (see paragraph 16 of the judgment).  In addition, to deal effectively with the Federal Court's present excess workload and enable the Court, which includes at present thirty judges and fifteen substitutes, to catch up on its backlog of cases, the Swiss Government decided on 19 October 1983 to put a proposal to Parliament to reinforce the Court for a limited period with fifteen part-time substitute judges. 
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	324. 

	Adler
	SWI-
Switzerland
	ADM
	CM
	9486
	1986-004
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS BEFORE ADMINISTRATIVE COURTS:

Whereas during the examination of this case the Swiss Government informed the Committee of Ministers that the Swiss authorities had already taken general measures designed to remedy the procedural defect found and that in addition they were prepared to take such specific measures as those proposed by the Commission if the Committee of Ministers would decide that there had been a violation of the convention in this case.

The Swiss Federal Court has taken administrative measures so as to prevent similar cases from occurring in the future.
	15/03/85
	
	
	325. 

	M.S.
	SWI-
Switzerland
	EXE
	CM
	16744
	1996-467
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS:

The order of 3 February 1993 which deals with the organisation and proceedure of the Federal appeal and arbitration boards provides under Article 23 for the principle of public hearings. The Appendix I of the above-mentioned text which lists the appeal boards covered by this text, includes notably the appeal and arbitration board, involved in the present case.
	
	0
	13
	326. 

	Lüdi
	SWI-
Switzerland
	EXE
	Court
	12433
	1992-061
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITNESSES):

By letter dated 17 July 1992 the Federal Administration brought the Court's judgment to the attention of the Federal Court, the presidents of cantonal courts and of the heads of cantonal justice departments inviting the latter to examine whether the judgment might entail amending the criminal procedure norms of their cantons. Furthermore, in a judgment dated 7 August 1992 (ATF 1P 212/1992) the Federal Court held, with reference to Article 6 of the Convention and to the Court's judgment in the Lüdi case, that a conviction based on the testimony of an undercover police agent is inadmissible when the accused has not had the possibility in the course of the proceedings to be confronted to that agent and have him heard.
	
	1
	69
	327. 

	R.
	SWI-
Switzerland
	JP

LEG
	CM
	17771
	1995-199
	ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

ART 06 §1 PUBLIC HEARINGS IN “CIVIL” PROCEEDINGS:
By judgment of 17 December 1992 the Swiss Federal Court declared without effect the interpretative declaration concerning Article 6 (art. 6) of the Convention, as it had been amended by the Federal Council following the judgment of the European Court of Human Rights in the Belilos case. Subsequently, the canton of Zürich adopted, on 17 March 1993, an ordinance "concerning judicial review in cases relating to family law or the law of persons".  This ordinance entered into force on 1 April 1993. It provides that cases concerning guardianship will henceforth be brought, in first instance, before he cantonal court.  The procedure before this court provides the guarantees laid down in Article 6, paragraph 1, of the Convention, in particular the right to request the taking of additional evidence and the right to an oral hearing.  
	
	0
	25
	328. 

	Quaranta
	SWI-
Switzerland
	JP
	Court
	12744
	1991-032
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID):

In order to determine whether the "interests of justice" required free legal assistance, the Court pointed out that it was having regard to various criteria which correspond to a large extent to those put forward by the Swiss Government.  However, in the present case, it is the way in which the Swiss judicial authorities applied them that differed from the Court's approach (paragraph 32 of the judgment).  Therefore, it is the Swiss Government's view that this judgment does not require any measure of execution other than payment of the sums provided for in the judgment.
	24/05/91
	
	
	329. 

	Santschi and others
	SWI-
Switzerland
	LEG

PUB
	CM
	7468
	1983-005
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (MILITARY PRISON):

Whereas the Committee was informed by the Government of Switzerland that the military penal code and the law on military penal procedure, as they were in force in Switzerland since 1 January 1980, had substituted for the Chief Military Prosecutor, as the ultimate appeal authority, a court having full power to reverse decisions by the military commanders and that, furthermore, complaints and appeals in disciplinary cases always had a suspensive effect.

Takes note of the adoption by the Swiss Federal Assembly, on 23 March 1979, of the modification to the military penal code and of a new law of military penal procedure, both of which came into force on 1 January 1980.

Takes note of the fact that the Government of Switzerland does not object to the publication of the report of the Commission
	13/08/81
	
	
	330. 

	Herbert Eggs
	SWI-
Switzerland
	LEG
	CM
	7431
	1979-007
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (MILITARY PRISON):

The Swiss Federal Assembly adopted  the modification to Military Penal Code and a complete review of judicial organisation and criminal procedure as appled to Federal Army. One of the chief aims of this change is to substitute for the Chief Military Prosecutor, as the appeal authority, a judge having full power to review judgments. Furthermore, complaints and appeal in disciplinary cases would always have a suspensive effect. These two law will enter into force on 1st January 1980. 
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	331. 

	Huber
	SWI-
Switzerland
	LEG
	Court
	12794
	1991-040
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL: 

The Zurich Code of Criminal Procedure was partly amended on 1 September 1991. This amendment will come into force on 1 July 1992. According to Section 61 of the amended Code of Criminal Procedure the official in charge of the investigation requests as soon as possible, but at the latest within twenty-four hours after the suspect's interrogation or appearance, a detention-on-remand order, unless he decides on the person's release. The official in charge of the investigation submits his request for a detention-on- remand order to the penal judge (Haftrichter), stating the grounds and appending the documents necessary for taking a decision. Henceforth the District Attorney will no longer be competent to take a decision as to detention-on- remand of the person charged.
	
	20
	64
	332. 

	Plumey
	SWI-
Switzerland
	LEG
	CM
	23857
	2001-069
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

The revision of the Code of Criminal Procedure of the Canton of Basel-Stadt, which entered into force on 1 January 1993, instituted the post of “judge of detention”, a magistrate who exercises the functions of “judge” within the meaning of Article 5, paragraph 3, of the Convention and provides that prosecutors no longer act in the capacity of “magistrate” within the meaning of Article 5, paragraph 3 of the Convention. 

A judgment of the Federal Court of 23 September 1998, published in the Recueil officiel (ATF 124 I 274), modified the previous case-law of this court, in that the establishment of a new bill of indictment as well as the designation of a new prosecutor cannot resolve the incompatibility with article 5, paragraph 3, of the Convention of a detention on remand ordered by a member of the Court which subsequently draws up the bill of indictment.
	
	
	
	333. 

	Belilos
	SWI-
Switzerland
	LEG

ADM

JP
	Court
	10328
	1989-024
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS À VIS THE EXECUTIVE):
In a letter dated 6 June 1988, the Swiss Government notified the Swiss cantons of the Court's judgment of 29 April 1988, drawing their attention to their obligation to respect this judgment and asking them to draw the legal consequences therefrom in respect of the criminal law aspect of Article 6, paragraph 1, of the Convention. The Canton of Vaud, which was directly concerned by the Court's judgment, decided to amend its Act of 17 November 1969 on municipal sentences, which had been called into question by the Belilos case. The legislative amendment was made by an Act of 1 March 1989, which came into force on 2 May 1989.  The new Act instituted a procedure of appeal to the Police Court (or to the President of the Juvenile Court In the case of minors aged under 18) against any sentence pronounced by a municipality.  Section 53 of the Act provides that the President of the Court "shall freely review the case as to the facts and the law". Where the civil law aspect of Article 6, paragraph 1, of the Convention is concerned, the Swiss Government, on 16 May 1988, gave the Secretary General of the Council of Europe clarification of the declaration on interpretation made by Switzerland in 1974. Furthermore, with a view to ensuring that the judgment of 29 April 1988 was distributed as appropriate, the Federal Chancellor's Office published the main grounds of this judgment in the journal known as the Jurisprudence des autorités administratives de la Confédération  (Case law of the administrative authorities of the Confederation) (JAAC 1988 IV, Nos. 65, 84, 85 and 86).
	
	12
	73
	334. 

	Weber
	SWI-
Switzerland
	LEG
	Court
	11034
	1990-039
	ART 10 FREEDOM OF EXPRESSION DURING “CRIMINAL” INVESTIGATION:

ART 06 §1 PUBLIC HEARING IN “CRIMINAL” PROCEEDINGS: 

The Canton of Vaud Code of Criminal Procedure of 12 September 1967 has been amended by an Act of 12 December 1989, which came into force on 1 July 1990. Under Sections 184, 185 and 186 of the Act, the parties, their relatives and acquaintances, their counsel and assistants, their consultants and the latter's employees, as well as experts and witnesses are bound to maintain the confidentiality of an investigation, including matters revealed by the investigation itself and unpublished investigation decisions and measures, on pain of a fine of a maximum of 5 000 Swiss francs. According to Section 186, paragraph 3, the punishment provided for shall henceforth be ordered after a summary investigation by the investigating judge and not by the President of the Court of Cassation acting of his own motion or on an information. The summary investigation by the investigating judge is conducted in accordance with Sections 254 et seq. of the Code of Criminal Procedure of 12 September 1967. Under Section 264, if the judge considers that he has sufficient information and that the case comes within his jurisdiction, he shall give a decision regarding the sentence. Under Section 265, as amended by the Act of 12 December 1989, if the person charged states, within the time-limit provided for in Section 188, that he refuses to accept to be sentenced, the judge must refer the case to the police court. In that event, the provisions of the first chapter of Title III of the Code of Criminal Procedure concerning the hearing and the judgment will apply and the accused, whose case has thus been referred to the police court, will have the benefit of adversarial proceedings at a public hearing. 
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	335. 

	Autronic AG
	SWI-
Switzerland
	LEG
	Court
	12726
	1991-026
	ART 10 RIGHT TO INFORMATION (SATELLITE BROADCATS):
Ordinance No. 1 relating to the Federal Act of 14 October 1922 regulating telegraph and telephone communications was amended on 21 December 1990. The amended ordinance came into force retroactively on 23 May 1990, in other words the day following delivery of the Court's judgment.

According to Section 78, sub-paragraphs 1.a and f of the amended ordinance, the community antenna licence entitles the holder to: "a. receive and rebroadcast, through the local distribution network defined in the licence, radio and television programmes which comply with the provisions of the International Telecommunication Convention of 6 November 1982, of the International Radio Regulations, of the conventions and agreements concluded within the International Telecommunications Union and of the European Convention on Transfrontier Television of 5 May 1989;"

"f. retransmit, on the authorisation of the department by virtue of Section 28 of the Federal Decree of 18 December 1987 on satellite broadcasting, radio and television programmes retransmitted by satellite under a foreign licence."

Section 106 concerning the content of the broadcasting licence III entitles the holder to:

"a. receive and retransmit television programmes received from foreign transmitters that comply with the provisions of the International Telecommunication Convention of 6 November 1982, of the International Radio Regulations, of the conventions and agreements concluded within the International Telecommunication Union and of the European Convention on Transfrontier Television of 5 May 1989;

b. retransmit, on the authorisation of the department by virtue of Section 28 of the Federal Decree of 18 December 1987 on satellite broadcasting, television programmes retransmitted by satellite under a foreign licence."
	
	0
	40
	336. 

	F.
	SWI-
Switzerland
	LEG

PUB
	Court
	11329
	1994-077
	ART 12 RIGHT TO MARRY:

The Government recalls that the Court affirmed, in paragraph 43 of its judgment, that the Convention did not give it the power to enjoin Switzerland to change its legislation. Nevertheless, the Swiss Government has invited, in accordance with the declaration made in the appendix to the Interim Resolution DH (89) 9, the expert commission engaged in the reform of the Swiss law of divorce to examine the legislative consequences of the judgment. The draft submitted by the expert commission proposes that Article 150 of the Swiss Civil Code be deleted.  In 1992, this draft was the object of a consultation procedure involving the cantons, the political parties and other interested parties.  In general, the draft was well received and the abrogation of the waiting period prescribed in Article 150 of the Civil Code was not contested.  The Federal Administration is at present preparing an explanatory memorandum to this draft reform.  The draft and the memorandum will in all likelihood be submitted to Parliament before the end of 1994.  The new Swiss law on divorce is planned, with all due reservations, to enter into force in 1998.  The delay in the progress of the legislative work (in 1989 the Swiss Government indicated that the reform would probably enter into force in 1995) is due, inter alia, to the difficulties connected with the entry into force of the federal legislation on professional insurance, numerous provisions of which have a direct bearing on the planned reform of the law of divorce.Despite these delays as far as the legislative reforms are concerned, Article 150 of the Civil Code is no longer applied in Swiss law.

In fact, since the judgment of the Court until today, the Federal Court has never again been called upon to deal with an appeal directed against a prohibition of remarriage.  In this context, it should be recalled that after the delivery of the judgment in the F. case, the Head of the Federal Department of Justice and Police immediately contacted all cantonal courts and justice departments in order to bring the Court's judgment, and the consequences of an application of Article 150 of the Civil Code, to their attention. Even if a new case concerning the application of Article 150 of the Civil Code were to arise today, there could be no question of applying this article in view of the established case-law of the Federal Court with regard to the status of the Convention and of the decisions of the Convention organs in Swiss law.  Thus, the Federal Court has declared itself on several occasions to be under an obligation to apply the Convention and to follow the jurisprudence of the Court (see, e.g., ATF (judgments of the Federal Court) 114 Ia 84, 88: "The Federal Court considers that it is important to follow this severe case-law of the European Court";

ATF 114 Ia 88, 92: "In applying Article 5, paragraph 4 (art. 5-4), of the Convention, the Federal Court must abide by the case-law developed by the European Court").  The Federal Court has confirmed this case-law also in cases where there has been a conflict between the Convention and federal legislation (see, e.g., ATF 111 Ib 68, 71: "If the exclusion of the administrative right of appeal in certain cases were to take away the possibility of appealing effectively against a violation of the rights and freedoms guaranteed by the European Convention on Human Rights, there could be no question of applying the domestic provisions at the basis of this exclusion"). 
	
	120
	156
	337. 

	Burghartz
	SWI-
Switzerland
	LEG
	Court
	16213
	1994-061
	ART 14 DISCRIMINATION BASED ON SEX:

ART 08 FAMILY LIFE (NAME):

On 1 July 1994, an amendment to Section 177.a of the Civil Status Ordinance entered into force of which the first sub-paragraph reads as follows:


“The fiancée may declare to the officer of the Civil Register that she wishes to conserve, after the marriage, the name which she has borne until then, followed by the family name (Article 160, sub-paragraphs 1 and 2 of the Civil Code). The fiancé has the same possibility when both fiancés request to be allowed to bear, after the marriage, the name of the wife as family name (Article 30, sub-paragraph 2, of the Civil Code).”

A transitional provision, Section 188.i, stipulates as follows:
“If the fiancés have been authorised prior to 1 July 1994 to have the name of the wife as family name as from the date of marriage (Article 30, sub-paragraph 2, of the Civil Code in its version of 5 October 1984), the husband may, until 30 June 1995, declare to the officer of the Civil Register that he wishes to add the name he bore before marriage before the family name. A man born in Switzerland who bears the family name of his wife in accordance with foreign law may also make such a declaration.”
 
	
	4
	53
	338. 

	Schuler-Zgraggen
	SWI-
Switzerland
	LEG

JP
	Court
	14518
	1995-095
	ART 14 DISCRIMINATION BASED ON SEX:

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

The Swiss Government recalls that the violation found by the Court in its judgment of 24 June 1993 only concerned the discriminatory assessment of the evidence (Article 14 of the Convention, taken in conjunction with Article 6, paragraph 1, of the Convention ) (art. 14+6-1).  It therefore finds no reason to modify Swiss legislation.  The principle of the non-discriminatory assessment of evidence is guaranteed by Article 4 of the Federal Constitution and by the new provisions of the Civil Code regarding the general consequences of marriage, which provisions entered into force on 1 January 1988 (see in this connection the Federal Insurance Court's judgment of 22 August 1991, published in the official collection of the Federal Court's judgment, ATF 117 V 194ss). Finally, the Swiss Government draws the Committee of Minister's attention to the fact that the Federal Insurance Court had already modified its case-law in the direction indicated by the European Court even before the Commission's adoption of its report on 7 April 1992 (see the above-cited judgment from the Federal Insurance Court of 22 August 1991).  The Government did, in fact, bring this new case-law to the attention both of the Commission and the Court in the context of the proceedings engaged before these organs.  This case-law has been confirmed since. 
	
	0
	0
	339. 

	Sanchez-Reisse
	SWI-
Switzerland
	PUB

ADM

LEG
	Court
	9862
	1987-012
	ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE FROM DETENTION PENDING EXTRADITION:

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE OF A PRISONER:

A few days after judgment was delivered, the Federal Ministry of Justice called a meeting of all the competent departments of the Federal Administration and a representative of the Swiss Federal Court for an exchange of views on the consequences, for Switzerland, inherent in the execution of the judgment. It was decided, to publish the principal reasons for the Sanchez-Reisse judgment in the journal "Jurisprudence des autorités administratives de la Confédération" ( issue 50/IV, 1986 No. 91). It was further decided  to take steps to ensure that the provisions of the Federal Act on International Mutual Assistance in Criminal Matters of 20 March 1981 (EIMP), which replaced, with effect from 1 January 1983, the provisions complained of (in the Act of 1892 now repealed), are strictly applied by the Federal Police Department and the Swiss Federal Court, with a view to obviating any difficulties which might arise from the requirements of Article 5, paragraph 4, of the Convention. Convinced that, in accordance with the new legislation, a person in detention pending extradition has in practice the minimum of adversarial proceedings required by Article 5, paragraph 4, of the Convention, the competent Swiss authorities have concluded that at this stage a partial revision of EIMP was not necessary.
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	340. 

	R.M.D.
	SWI-
Switzerland
	PUB

LEG
	Court
	19800
	Interim

1999-678
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

The Government of Switzerland recalls that the European Convention on Human Rights and the judgments of the European Court of Human Rights have direct effect on Swiss law (see notably Resolution DH (94) 77 in the case of F. against Switzerland).  The Swiss courts will therefore, by basing themselves directly on the judgment in question, entitle detainees who are transferred from one canton to another pending trial to take proceedings by which the lawfulness of their detention is reviewed in accordance with Article 5, paragraph 4, of the Convention.  

In order to ensure direct application of the present judgment, it has been published in the journal "Jurisprudence des autorités administratives de la Conféderation" (JAAC, 1997, No. 102) and sent to the Federal Court, the cantonal departments of justice and the cantonal courts.  In addition, the report of the  Conseil fédéral on the activities of Switzerland within the Council of Europe mentions the judgment (the report is submitted to Parliament).

Furthermore, changes are being made to the relevant legal texts in the context of a global reform of criminal procedure.  The Federal Parliament has notably agreed to revise the provisions of the Federal Constitution concerning the organisation of the judiciary, court procedure and the administration of justice.  The aim of these reforms is to unify the rules of criminal procedure within the Confederation and notably to ensure that the legislation clearly provides for a possibility for all detainees, including those who are transferred from one canton to another, to have access to a court to review the lawfulness of their detention.  The group of experts working on the unification of the Code of Criminal Procedure has received a copy of the judgment to ensure that it is duly taken into account.

In the light of the above, the Government of Switzerland considers that there is no serious risk that the violation will recur.  It proposes that the Committee of Ministers resumes consideration of the implementation of the judgment when the legislative reforms have been carried out or, at the latest, at one of its meeting in autumn of 2001.
	
	
	
	341. 

	Minelli
	SWI-
Switzerland
	PUB

EXE
	Court
	8660
	1983-010
	ART 06 §2 PRESUMPTION OF INNOCENCE:

At the end of March 1983, the Swiss Government informed the Zurich Cantonal Justice Office, the Swiss Federal Court and the Swiss Bar Association of the Court's judgment of 25 March 1983. Furthermore, in order to provide appropriate distribution of the judgment of 25 March 1983, the Federal Justice Office decided to publish the main reasons given in the Minelli judgment in the review entitled "Jurisprudence des authorités administratives de la Confédération" and asked the editorial staffs of the "Revue suisse de jurisprudence" and the "Journal des tribunaux" to publish the judgment in one or other of the reviews.  It is most likely that these publications will help to publicise the principles laid down by the Minelli judgment in Swiss criminal law circles, particularly at cantonal level.
	
	0
	44
	342. 

	A.P., M.P. & T.P.
	SWI-
Switzerland
	PUB

EXE

LEG
	Court
	19958
	Interim 1999-110
	ART 06 §2 PRESUMPTION OF INNOCENCE:

The judgment of the European Court of Human Rights in the case of A.P., M.P. and T.P. against Switzerland has been published and circulated to the cantonal authorities competent for tax matters. 

Generally speaking, the Government of Switzerland recalls that the judgments of the European Court of Human Rights have direct effect in Swiss law (see Resolution DH (94) 77 in the case of F. against Switzerland and the cases cited therein). The domestic courts will therefore apply immediately the Court's judgment so that heirs will not be sanctioned for tax offences committed by a deceased person.

Furthermore, general measures are being undertaken at cantonal and federal level in order to bring about the necessary modifications in the relevant texts. The Federal Direct Tax Administration has issued a circular to the cantonal authorities inviting them to revise the provisions falling within their competence. At federal level, a sub-committee of the Conseil des Etats has proposed the abrogation of Article 179, paragraph 2, of the Federal Taxation Act of 14 December 1990. This amendment is, however, part of a global reform that may take two or three years to carry out. 

In the light of the above, the Government of Switzerland considers that the necessary measures have been taken so that the violation found in the Court’s judgment will not recur. It proposes that the Committee of Ministers resumes consideration of the question of implementation when the legislative reforms have been carried out or, at the latest, at its first meeting in 2001.
	
	
	
	343. 

	Schönenberger et Durmaz
	SWI-
Switzerland
	PUB

EXE
	Court
	11368
	1989-012
	ART 08 CORRESPONDENCE OF PRISONER:
 By letter of 30 June 1988, the Federal Justice and Police Department officially brought the judgment of the Court to the notice of the Directorate of Justice for the Canton of Zurich. Furthermore, in order to ensure wide publicity for the judgment, the Federal Office of Justice published it in the Jurisprudence des autorités administratives de la Confédération (Year 1988, Vol. 4. It may also be noted that the Swiss Federal Court has already referred in a recent decision to the judgment of the European Court of Human Rights in the Schönenberger et Durmaz case.
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	344. 


	In the light of the above, the Government of Switzerland considers that there is no risk that the violation will recur. It proposes that the Committee of Ministers resume consideration of the implementation of the judgment when the legislative reforms have been carried out or, at the latest, at one of its meetings at the end of 2001. 
	
	
	
	345. 

	Hertel
	SWI-
Switzerland
	PUB

DIS
	Court
	25181
	2000-122
	ART 10 FREEDOM OF EXPRESSION (PRESS):

The Hertel judgment of 25 August 1998 was brought to the attention of the Federal Court and excerpts were published notably in the « Journal des tribunaux – Droit européen » (No. 52, October 1998, pages 188-190).

In order to erase the consequences of the violation found by the European Court of Human Rights, the applicant filed an application for retrial before the Swiss Federal Court in conformity with Article 139.a.1 of the Swiss Federal law on judicial organisation, providing for review of judicial proceedings in order to give effect to judgments from the Strasbourg Court. In its judgment of 2 March 1999, the Federal Court took note of the violation of the applicant’s freedom of expression found by the European Court of Human Rights and, accordingly, modified the challenged decision by clarifying its content and softening the scope of the restrictions imposed on Mr Hertel.

As a result, it has now been clarified that the restrictions to the applicant’s freedom to express himself on the harmful effects of microwave ovens only apply in case the applicant would address a large public, stating that the harmful effects of microwave ovens on human health are a scientifically proven fact without referring to the controversial nature of the issue. The Government of the Swiss Confederation considers that the Federal Court judgment has remedied the violation of Article 10, as regards the applicant’s situation.
	
	
	
	346. 

	Camenzind
	SWI-
Switzerland
	PUB
	Court
	21353
	1999-128
	ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

The government notes that, in conformity with a well-established practice, the present judgment was brought to the attention of the competent authorities, in particular the Federal Court and the Federal Communication Office, by circular letters explaining its content, and it was published in the JAAC (jurisprudence of the administrative authorities of the Confederation). Moreover, the Federal Council's report on the activities of Switzerland at the Council of Europe also mentioned the Court's judgment.

The government is of the opinion that the Indictment Division of the Federal Court will not fail, given the direct effect enjoyed by the Convention and the case law of the European Court of Human Rights, to interpret the national law in conformity with the Court's judgment, notably as regards the requirement of a present interest and practice to contest the legality and justification on the merits of an investigative measure. Moreover, it should be noted that a person affected by a coercive measure (such as a house search) ordered within the framework of administrative criminal proceedings, can request, within ten days of being notified of the order of the authorities in criminal proceedings, a preliminary ruling on the legality of the said measure (Sections 21 and 72 of the Federal Administrative Criminal Law Act; see paragraph 24 of the Camenzind Judgment).
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	347. 

	Demir & others
	TR-

Turkey
	LEG
	Court
	21380
	2002-107
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

1. The new Law No. 4229, which was adopted on 6 March 1997 following the Court's judgment of 18 December 1996 in the Aksoy against Turkey case, reduced the maximum periods of detention in police custody before presenting detainees to a judge (see Interim Resolution DH(99)434).

2. The maximum period in the case of offences falling under the jurisdiction of the State Security Courts and committed by several persons in concert was reduced from 15 to 7 days under normal circumstances and from 30 to 10 days in a state of emergency.  In the case of offences falling under the jurisdiction of the State Security Courts and committed by individuals, the maximum period in a state of emergency was reduced from 96 to 48 hours.  Finally, the maximum periods of police custody were also reduced in the case of ordinary offences committed by several persons in concert: from 8 to 7 days both under normal circumstances and in a state of emergency.  In all cases, the extension of police custody beyond four days requires a court order, following application by the prosecution.

3. The new provisions were however considered to be insufficient to prevent new violations of Article 5§3 since this Article had consistently been held to require that the authorities must automatically present the detainee before a judge within a period of 4 days, except in the case of a derogation under Article 15. A new reform had thus to be prepared.

4. On 17 October 2001, Article 19 of the Turkish Constitution was amended so as to limit to 4 days the maximum length of police custody before presenting the detainee before a judge except in case of a derogation in a state of emergency. In accordance with Articles 11 and 138 of the Constitution, the newly adopted provisions of Article 19 immediately overruled the former provisions of the Code of Criminal Procedure and thus became directly applicable by the authorities. This direct applicability of Article 19 of the Constitution was immediately confirmed by domestic courts (see, for example, decision of 24 October 2001 of the 2nd Diyarbakir State Security Court). The provisions of the Code of Criminal Procedure relating to police custody were subsequently put in conformity with the new constitutional provision.

5. Since all above-mentioned reforms were adopted with a view to complying with the Convention's requirements as set out in the Court's case-law, the Government trusts that the Turkish courts will diligently apply the newly adopted provisions in the light of the Court's judgments, which have binding force on all Turkish authorities in accordance with Turkey's undertaking under Article 46§1 of the Convention.
	23/09/98
	
	
	348. 

	Dinç
	TR-

Turkey
	LEG
	CM
	26148
	2002-108
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION ON REMAND:
Length of detention before presenting a person before a judge (Article 5§3):

1. The new Law No. 4229, which was adopted on 6 March 1997 following the Court's judgment of 18 December 1996 in the case of Aksoy against Turkey, reduced the maximum periods of detention in police custody before presenting detainees to a judge (see Interim Resolution DH(99)434). As regards cases similar to the present one, i.e. those falling under the jurisdiction of State security courts outside the emergency rule, the maximum period of police custody was reduced from 15 to 7 days.

2. The new provisions were however considered to be insufficient to prevent new violations of Article 5§3 similar to that found in the present case since this Article had consistently been held to require that the authorities must automatically present the detainee before a judge within a period of 4 days, except in the case of a derogation under Article 15. A new reform had thus to be prepared.

3. On 17 October 2001, Article 19 of the Turkish Constitution was amended so as to limit to 4 days the maximum length of police custody before presenting the detainee before a judge except in case of a derogation in a state of emergency. In accordance with Articles 11 and 138 of the Constitution, the newly adopted provisions of Article 19 immediately overruled the former provisions of the Code of Criminal Procedure and thus became directly applicable by the authorities. This direct applicability of Article 19 of the Constitution was immediately confirmed by domestic courts (see, for example, decision of 24 October 2001 of the 2nd Diyarbakir State Security Court). The provisions of the Code of Criminal Procedure relating to police custody were subsequently put in conformity with the new constitutional provision.

Detainee's right to challenge the lawfulness of detention before a judge (Article 5§4):

4. The violation of Article 5§4 found by the Court was due to the impossibility for the applicant, who had been charged with offences falling under the jurisdiction of State security courts, to bring judicial proceedings to challenge the lawfulness of their detention under Article 128 § 4 of the Code of Criminal Procedure (habeas corpus proceedings). The above-mentioned Law No. 4229 of 6 March 1997 granted the right to bring such proceedings to all persons irrespective of the offence they were charged with.

5. Since all above-mentioned reforms were adopted with a view to complying with the Convention's requirements as set out in the Court's case-law, the Government trusts that the Turkish courts will diligently apply the newly adopted provisions in the light of the Court's judgments, which have binding force on all Turkish authorities in accordance with Turkey's undertaking under Article 46§1 of the Convention.
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	3. On 17 October 2001, Article 19 of the Turkish Constitution was amended so as to limit to 4 days the maximum length of police custody before presenting the detainee before a judge except in case of a derogation in a state of emergency. In accordance with Articles 11 and 138 of the Constitution, the newly adopted provisions of Article 19 immediately overruled the former provisions of the Code of Criminal Procedure and thus became directly applicable by the authorities. This direct applicability of Article 19 of the Constitution was immediately confirmed by domestic courts (see, for example, decision of 24 October 2001 of the 2nd Diyarbakir State Security Court). The provisions of the Code of Criminal Procedure relating to police custody were subsequently put in conformity with the new constitutional provision.

Detainee's right to challenge the lawfulness of detention before a judge (Article 5§4):

4. The violation of Article 5§4 found by the Court was due to the impossibility for the applicants, who had been charged with offences falling under the jurisdiction of State security courts, to bring judicial proceedings to challenge the lawfulness of their detention under Article 128 § 4 of the Code of Criminal Procedure (habeas corpus proceedings). The above-mentioned Law No. 4229 of 6 March 1997 granted the right to bring such proceedings to all persons irrespective of the offence they were charged with.

Right to claim compensation for illegal detention (Article 5§5):

5. The violation of this right was largely due to the fact that, under Act No. 466, the applicants could not validly claim compensation for violations of Article 5 §§3 and 4 unless their detention also violated the corresponding provisions of Turkish law, and this was not the case.

6. As the constitutional and legislative provisions governing police custody were subsequently put in conformity with Article 5 requirements (see the reforms mentioned above), any violation of Article 5 §§ 3 and 4 would henceforth also amount to a violation of Turkish law itself and could thus be adequately compensated under Section 1 of the Act No. 466 (see §24 of the Court's judgment).

7. The Government furthermore submitted to the Committee a number of domestic court judgments delivered after the Sakık and others judgment, which have clearly evidenced that effective compensation is today granted for unlawful detention, even in cases falling under jurisdiction of State security courts or of military courts.

8. Since all above-mentioned reforms were adopted with a view to complying with the Convention's requirements as set out in the Court's case-law, the Government trusts that the Turkish courts will diligently apply the newly adopted provisions in the light of the Court's judgments, which have binding force on all Turkish authorities in accordance with Turkey's undertaking under Article 46§1 of the Convention.
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	Şimşek
	TR-

Turkey
	LEG
	CM
	28010
	2002-109
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION ON REMAND:

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION:

See case Sakik & others
	09/10/96
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	Sadak& others
	TR-

Turkey
	LEG
	Court
	29900
	2004-86
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 06 §1,3  FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO HEAR WITHNESSES):

ART 06 §1,3  FAIRNESS OF “CRIMINAL” PROCEEDINGS:
Concerning the violation of Article 6 resulting from the lack of independence and impartiality of the tribunal due to the presence of a military judge on the bench of the State Security Court, the Government of Turkey recalls that the Turkish Constitution was already changed in 1999, following several judgments by the European Court, in order to replace the military judge in State Security Courts by a civil judge (see e.g. the case Çıraklar against Turkey, judgment of 28 October 1998, Resolution DH(99)555). Furthermore, following the constitutional reform of May 2004, the State Security Courts have since been abolished.

As far as the other violations of Article 6 found by the European Court in this present case are concerned, the Government of Turkey recalls the important contribution to the prevention of new similar violations of the right to a fair trial which is being made as a result of the increase in the direct effect being given to the European Convention on Human Rights and the Strasbourg case-law in Turkish law (see in this respect Resolution ResDH(2001)70 in the case of Aka against Turkey, judgment of 23 September 1998) and through the extensive training efforts undertaken through the Council of Europe/European Commission Joint Initiatives and similar efforts. The Government of Turkey also underlines that the adoption of the new Article 90 of the Turkish Constitution and its implementation, as evidenced notably by the Court of Cassation judgment of 17 July 2004 in this case, will further consolidate such direct effect.

In view of the above developments, the Government considers that Turkey has also respected its obligations under Article 46, paragraph 1, of the Convention as far as general measures are concerned.
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	Danemark
	TR-

Turkey
	PRACT
	Court
	34382
	2004-87
	ART 3 MALTREATMENT BY POLICE (FRIENDLY SETTLEMENT:

Information provided by the Government of Turkey and the Government of Denmark 

during the examination of the case of Denmark against Turkey 

by the Committee of Ministers

As regards point 1 of the friendly settlement

The Turkish Government has paid the applicant Government the sum provided for in the friendly settlement and the Government of Denmark has expressed its satisfaction with this payment.  

As regards the other points of the friendly settlement

The Turkish authorities have cooperated in the implementation of the Council of Europe's programme “Police and Human Rights - Beyond 2000”, not least in the context of the Joint Council of Europe/European Commission Initiative: “Professionalism and respect for Human Rights in the Turkish National Police and Gendarmerie in their behaviour and relations with the public”, which comprised: 

- translation of police training material prepared by the Council of Europe;

- train-the-trainers courses; and

- expertise on the curricula for basic training of Turkish Police and Gendarmerie. 

The Joint Initiative was implemented up until the end of 2003.

The Danish authorities made funds and experts available in the context of the Joint Initiative, in particular through the participation of the Danish Police College in the Joint Initiative under a bilateral project. 155.000 Danish kroner were made available to cover the costs for the training of a group of Turkish police officers visiting Denmark. 

In view of the positive assessment of the Joint Initiative, it was agreed with the Turkish authorities that further activities in this field would consolidate the achievements accomplished under the Initiative in the longer term.

Following meetings in March 2004 (in Strasbourg) and September 2004 (in Ankara) to consider and agree on future activities and the participation of the Danish authorities therein, the Danish authorities have paid and transferred a contribution of 100 000 euros to the Council of Europe for activities involving the review of the curriculum for the Gendarmerie and further human rights training sessions for police and gendarmerie officers.

Furthermore, during the period 2004-2007, the Danish authorities will contribute on a bilateral basis to additional projects relating, among others, to police services.
	05/04/00
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	Dissemination and the publication of the Court's judgments

The Ministry of Justice has sent translations of all the judgments concerned, as well as of other cases against Turkey, at least to the Turkish supreme jurisdictions, the State Council and the Court of cassation, in order to allow them to align their interpretation of Turkish law to the requirements of the Convention as defined in the judgments of the European Court. Recently, the translation of the Court's judgment has been included in the Ministry of Justice's "Bulletin of case-law" which publishes the Turkish courts' case-law.

Certain judgments have furthermore been published in the Journal of the Ankara Bar and all of them in the Bulletin of Judgments of the European Court of Human Rights, published by Hacettepe University’s Foreign Policy Institute, which also assures the translation of the judgments (with the participation of the Council of Europe).

Training of judges and prosecutors

In recent years a number of measures have been undertaken in order to ensure that judges and prosecutors in the performance of the their duties effectively assist in implementing the Convention and in particular the judgments of the European Court of Human Rights. In this spirit two seminars have been organised for judges and prosecutors  with the participation of the President of the European Commission of Human Rights (notably one in 1997 involving the judges and prosecutors of the regions subjected to emergency rule concentrating on the problems highlighted by the judgments of the European Court). Subsequently, in 1998, a conference was organised with the participation of the Council of State, the Supreme Court of Appeal, the Ministry of Foreign Affairs and representatives of the European Court of Human Rights (concentrating on the problems relating to the legislation regarding the criminal responsibility of civil servants). 


An increase in the number of seminars, conferences and information sessions on the Convention aimed at the legal profession is planned. In addition, in order to ensure a more general awareness of the requirements of the Convention, a course in human rights, including the Convention, has been introduced by the Ministry of Justice as part of the ordinary training programme of future judges and prosecutors. As a complement, as from 1999, the government has allocated funds to allow certain magistrates to seek internships at the Council of Europe, notably at the European Court of Human Rights. 

The government also wishes to stress the interest demonstrated in the Convention by different bar associations (notably the bar assoications of Istanbul and Izmir) and other organisations and the fact that information meetings have been organised also by such bodies. Judges and prosecutors often participate in these meetings.
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	Sargin et Yagci
	TR-
Turkey
	LEG
	CM
	14116,

14117
	1993-059
	ART 03 MALTREATMENT BY POLICE:

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY:

ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL:

ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON; (FRIENDLY SETTLEMENT):

The Law of 12 April 1991 on Combat against Terrorism and Attacks on the Security of the State has abrogated Articles 140 and 141 of the Turkish Criminal Code, which were at the basis of the charges brought against the applicants in the present case. This law has also defined the crime of terrorism with greater precision. On 1 December 1992, Law No. 3842 made important amendments to the Code of Criminal Procedure, the Law on State Security Courts, the Law regarding the Combat against Terrorism and Attacks on the Security of the State, the Law on the State of Emergency and the Law on the Powers and Duties of the Police. The most important elements of these reforms are that:

-the jurisdiction of the State Security Courts has been subjected to further limitations;

-the period of police custody has been reduced for those crimes which earlier fell within the Security Courts' jurisdiction;

-this reduction has also been made applicable in regions in a state of emergency;

-the interested person has obtained the right to challenge the police custody before a judge;

-the person concerned has been given the right to have access to a lawyer from the very beginning of the police custody;

- efficient safeguards have been introduced in order to prevent methods of interrogation which might raise questions under Article 3 of the European Convention on Human Rights - thus Article 13 of Law No. 3842, which amends Article 135a of the Code of Criminal Procedure, states:

         "The free declaration of the person heard or of the accused shall prevail. No impediments to this shall be imposed by way of maltreatment, torture, the administration of drugs by force, exhaustion, deception, physical force or violence, use of certain devices, or other similar methods, or physically or mentally demeaning procedures.

No promise of advantage shall be made which is contrary to the law. Any statements made as a consequence of any of the forbidden procedures as described in the preceding paragraphs shall be deemed not to have the value of evidence even with the person's content.";

-Article 13 of Law No. 3842 applies also, in accordance with Article 31 of the same Law, in the proceedings before the State Security Courts.
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	Erdagöz
	TR-
Turkey
	LEG

EXE

ADM
	CM
	17158
	1996-017
	ART 03 TORTURE BY POLICE: 

Ill-treatment is forbidden under Turkish law, inter alia by Article 17 of the constitution (which enshrines the right to life and prohibits torture and inhuman and degrading punishments and treatments), Articles 243 (according to which the use of ill-treatment in order to obtain a confession is a crime) and 245 (which defines as a crime all use of unlawful force by an official when charged with an enforcement mission as well as the recourse to any kind of ill-treatment in the carrying out of the mission) of the Turkish Criminal Code..


Moreover, four series of measures have been adopted in the course of the last years in order to harden the struggle against all practices of ill-treatment and torture.


1.
Legislative provisions with the aim of strengthening the judicial guaranties against ill-treatment


The numerous amendments to the Code of Criminal Procedure (CCP), which entered into force on 1 December 1992, have substantially strengthened the judicial guaranties surrounding police custody. Some of the most important amendments can be summarised as follows:

– the maximum length of police custody has been reduced from forty-eight hours to twenty-four hours, this period can be extended up to four days in cases concerning offences committed by at least three persons (Article 128/1, 2 of the CCP);

– the person remanded in custody shall have the right to be assisted by a lawyer during his interrogation (Articles 136-143 of the CCP) and to speak or correspond freely with his lawyer (Article 144 of the CCP);

– the person remanded in custody, his lawyer or his family shall have the right to appeal against any extension from twenty-four hours to four days of the police custody (Article 128/4 of the CCP);

– abusive methods of interrogation such as torture, ill-treatment, the forced administering of chemicals, assault, violence or the use of certain physical or psychological means or interferences capable of altering a person's free exercise of his or her will, and the promise of unlawful advantages are explicitly forbidden (Article 135a/1 and 2 of the CCP);

– confessions obtained by force cannot be used as motivation for a judgment (Articles 135a/3 and 254/2 of the CCP).


2.
Statutory measures


Numerous recently adopted administrative measures remind the different levels of the administration of the legislative amendments to the CCP, specify the methods to be observed in order to ensure fully the application of the legislation, or contain new norms explaining the existing provisions. Some of these measures should be noted especially:

– the Health Ministry's circular of 22 December 1993 providing for specific norms to be observed when drawing up forensic reports;

– the Prime Minister's circular of 13 February 1995, sent to the Ministry of Home Affairs and subsequently to all departments falling under the Ministry of Home Affairs, underlining the necessity to show strict respect for the CCP and to take immediate legal action against civil servants who do not respect these provisions;

– the Ministry of Home Affairs' regulation, of 3 July 1995, providing at the level of central as well as departmental police structures for the establishment of “Units of Police Custody Supervision” as from 1 August 1995, with the aim of providing information on persons remanded in custody to their relatives or other interested bodies;

– the regulation of 8 December 1995 on interrogations and the taking of evidence during police custody.


3.
Educational measures and professional training


Besides the usual human rights education provided in the police academies, vocational training courses on interrogation methods have been obtained, with the assistance of the Council of Europe, in certain European countries.


Study visits on modern interrogation methods by scientific pluridisciplinary delegations have taken place in European capitals.


Since March 1995 officers and sub-officers of the gendarmerie receive human rights education.


4.
Contribution of the Constitutional Court


In its judgment of 27 January 1993, the Constitutional Court has annulled Article 15/3 of the Law on the Combat against Terrorism, according to which legal action against members of the security forces could only be taken after preliminary administrative proceedings against the officers had taken place.
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	Yagiz
	TR-
Turkey
	LEG

EXE

ADM
	CM
	19092
	1999-020
	ART 03 TORTURE BY POLICE: 

 In addition to the measures adopted in 1992-1995, which were directed at preventing torture and ill treatment during detention in police custody, in particular as regards crimes committed outside the emergency regions and/or falling outside the competence of the State Security Courts (see, in particular, Resolution DH (96) 17 in Erdagöz case), the following measures have been adopted since 1997 in order to render the protection against such treatment more effective:

1. Legislative measures

A new law, No. 4229, passed on 6 March 1997, aims mainly to reduce the maximum length of detention in police custody of persons suspected of having committed offences falling within jurisdiction of the State Security Courts. The law also provides for certain important procedural safeguards for such persons, such as access to a lawyer, at the latest when detention in police custody is extended beyond four days and the right of the detained person to engage habeas corpus proceedings whereby the lawfulness of the detention is verified by a judge at any time.

The new legislation also further extends the scope of the ordinary criminal law by removing from the competence of the State Security Courts offences committed in respect of means of transport and telecommunications (Articles 384 and 385 of the Criminal Code). Persons suspected of such crimes, accordingly, now also enjoy the ordinary guarantees during police custody.

As regards offences under ordinary criminal law committed at least by three persons, the law maintains the four-day maximum length of detention in police custody before a person is brought ex officio before a judge in order to verify the lawfulness of the detention. However this period may henceforth only be extended for three days by decision of the judge of first instance, following an application  by the prosecutor (previously, detention in police custody could be prolonged for four days).

The government stresses in particular that beyond the new procedural safeguards introduced, the new law has important incidences on the attitudes of members of the security forces regarding respect for fundamental rights during detention in police custody. This effect is reinforced in particular by the drawing up and progressive adoption of regulatory and educational measures in order to ensure at all levels of the security forces the effective application of the different norms and regulations relating to detention in police custody.

2. Regulatory measures

Shortly after the adoption of the law No. 4229, a circular of 31 March 1997 (No. 071618) from the Minister of the Interior drew all provincial Governors’ special attention, first, to Turkey’s international obligations as a member of the Council of Europe and a Party to the European Convention on Human Rights and the European Convention for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment and, secondly, to the series of domestic legislative measures adopted to protect and develop human rights, including the Law No. 4229 as regards the maximum periods of detention in police custody and the right of access to a lawyer.

The circular stressed the special and personal responsibility of provincial Governors and chiefs of police to monitor police/gendarmerie stations and their detention facilities, in order to respond to all the criticism, at both domestic and international levels, as regards non-respect for Human Rights by the Turkish security forces.

Subsequently, the Prime Minister’s circular No. 1997/73 of 3 December 1997, entitled “Order in relation to police custody, interrogation and statements”, instructed the security forces to respect a number of rules when persons are placed in police custody, irrespective of the offence involved. Among these rules the following may be mentioned:

-
 persons placed in police custody must be informed of their rights under the law, notably those relating to access to a lawyer; special forms for this purpose must be issued to them, without exception, at the beginning of the period of custody;

-
 details of persons placed in police custody must imperatively be recorded and a full record kept concerning their detention, transfer and release, in accordance with current procedures;

-
 a medical report must be made on every person detained in police custody, regardless of the length of detention, both at the start of the period of custody and again before the detainee’s release;

-
 the necessary work will be done to bring the physical conditions of premises in which persons are held in custody up to international standards; premises that cannot be brought up to this standard must no longer be used;

- the necessary investigations into allegations of ill treatment will begin immediately.

The chief area administrative officers (prefects) and their deputies have the task of permanently supervising the security forces’ application of the circular’s provisions; regular reports on their findings will be sent to the responsible ministries.

On 1 October 1998, the updated version of the Regulation on apprehension , police custody and interrogation came into force with its publication in the Official Journal. This text sums up and clarifies the rules applicable under the existing legislation to the procedures for detention in custody and interrogation.

The regulation recalled the time-limits on custody set by Law No. 4229 and prescribed in particular the following guarantees to be respected during apprehension, detention in police custody and interrogation:

Information to be given upon apprehension

Regardless of the offence with which they are charged, persons shall be informed as soon as they are taken into custody of the reasons for their apprehension, their right to remain silent and their right to inform their next of kin.

A report shall be drawn up on any apprehension and a copy of that report shall be forwarded to the person apprehended together with a “Form setting out the rights of the accused”, appended to the said regulation.

Registration of detainees

All detainees shall be registered in the detention register, which shall be checked; entries in this register shall include, in particular, all information concerning the identity of the detainee, the date, time and other details of the detainee’s apprehension and custody, the references and summary of the medical report, the name of the next of kin informed, the statement containing a request for a lawyer, details concerning the extension of custody, etc.

Appointment of a lawyer

The apprehended person or, in certain cases, his or her legal representative, may appoint a lawyer; if the person is unable to appoint a lawyer, the Bar shall appoint one at his or her request (the latter provision does not apply to offences coming under the jurisdiction of the State Security Courts).

 Contact with a lawyer

The apprehended person may meet his or her lawyer at any time in a place where their discussions may not be heard by anyone else (this provision applies with certain restrictions to cases under the jurisdiction of the State Security Courts); correspondence of the apprehended person with his or her lawyer may not be subject to any control.

Informing next of kin

During apprehension, the person will be given the opportunity to inform relatives (in the case of foreigners, their Embassy or Consulate) to the extent that this will not harm the investigation; special rules apply in cases falling within jurisdiction of State Security Courts.

Access to a doctor

When persons are taken into custody or apprehended by force, their state of health shall be checked by a doctor; when they are transferred to a new place of detention, released or brought before the courts, or when the period of custody is extended, their state of health shall be established anew.

Persons whose health is affected in any way shall immediately be brought before a doctor; all medical checks and care shall be afforded free of charge by police surgeons, court medical officers or official health service doctors.

The doctor who is in charge of the medical legal report shall examine the person apprehended in private, except when this is not possible because of restrictions due to the investigation or to reasons of security.

Medical reports shall be drawn up in quadruplicate: the first copy shall be kept at the detention centre, the second shall be delivered to the detainee, the third added to the case-file and the fourth kept by the health service.

Physical condition

A place of detention shall be at least 7 m², 2.5 m high and 2 m between two walls; sufficient natural light and air circulation shall be ensured.

Statements and examinations

The apprehended person shall be entitled to the presence of his or her lawyer or a lawyer appointed by the Bar, without powers of representation, when making a statement.

Statements by suspects must be based on their free will; statements obtained by prohibited means, even with the consent of the suspect, may not be used as evidence.

Apprehended persons may not be subjected to physical or psychological treatment preventing the expression of their free will, such as torture or ill-treatment with the use of force or violence.

Judicial proceedings

Regardless of the offence with which the apprehended person is charged, he or she may appeal to the courts against the decision issued by the Public Prosecutor regarding his or her apprehension or the extension of custody, and ask to be released.

Police forces legally authorised to carry out apprehensions, detention in custody and interrogation are responsible for implementing the said regulation.

 3. Educational measures

In 1996 and 1997, the Gendarmerie General Command introduced educational programmes, including workshops and other arrangements for human rights education and training. These programmes will be further developed. In the context of this development, the Central Command published in May 1998 a “Human Rights Brochure” (İnsan Hakları Broşürü) with the aim of promoting the awareness and the sense of responsibility of all the staff in this area. The brochure has been disseminated to all gendarmerie units.

More recently, within the framework of the Council of Europe’s pan-European programme “Police and Human Rights 1997-2000” and in close co-operation with the police authorities, the possibility of a major reorganisation of basic education and management training is being studied. The results of the feasibility study undertaken will be available in March 1999. As soon as possible afterwards, the necessary funds and means will be allocated in order to implement the reforms found to be necessary.

The main aim of these and other initiatives under way is in particular to ensure that all police and gendarmerie personnel receive, from the beginning of their service, adequate training in the observance of human rights and fundamental freedoms. For the higher echelons, the aim is also to provide adequate management training in order to allow them to ensure effective respect for human rights in daily practice.

____________

In the government’s opinion, the measures summed up above reinforce those previously taken by Turkey in execution of the Committee of Ministers’ decisions in the Erdagöz case (Resolution DH (96) 17). The government considers that their full implementation will effectively prevent torture and ill-treatment of persons, in particular those detained in connection with offences committed outside the areas under the state of emergency and not falling within the competence of the State Security Courts. The government underlines that today the European Commission of Human Rights is already reporting virtually no new complaints against Turkey in respect of ill treatment in these circumstances.

In the light of the foregoing, the Government considers that Turkey is complying with its obligations, under Article 32 of the Convention, to prevent new violations of the Convention in situations similar to those at issue in the present case.

The government is, however, conscious that the problem of torture and ill-treatment is not yet solved in all its aspects, and notably not in the areas subjected to emergency rule or with respect to detentions on suspicion of crimes falling under the competence of the State Security Courts. Accordingly, the Turkish authorities are planning a number of further important measures in order to ensure that Turkey fully complies with the requirements of the European Convention on Human Rights, in particular as clarified in a number of judgments from the European Court of Human Rights presently pending before the Committee of Ministers for control of execution.
	07/08/96
	2
	63
	357. 

	Yagci et Sargin
	TR-
Turkey
	LEG
	CM
	16419
	1996-023
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:
1. The offence of making communist propaganda and of being director of an organisation aiming at establishing the domination of one social class, which constituted the principle charges brought against the applicants in the present case, have been abolished by Act 3713 which entered into force on 12 April 1991.

2. Article 110 of the Code of Judicial Procedure, as amended by Act 3842, which entered into force on 1 December 1992, provides:

 "The length of detention during the preliminary investigation cannot exceed six months.  If criminal proceedings are instituted, the length of detention cannot exceed two years, including the detention already imposed.

 If no criminal proceedings are instituted or if no judgment is rendered because of particular problems relating to the investigation or the judgment, the detention order is lifted at the expiration of the above time-limits if the maximum sanction risked does not exceed seven years' imprisonment.  In those cases where the sanction risked is equal to or exceeds seven years' imprisonment, or is capital punishment, the decision whether to lift or continue the detention may take into account the motives underlying the detention, the state of the evidence in the case and the accused's personal situation; release may also be ordered after an adequate monetary guarantee has been fixed."

3. Directly after it received the judgment of the European Court of Human Rights in this case, the Ministry of Foreign Affairs transmitted the judgment to the Ministry of Justice with a request that it be communicated to all courts concerned, after being duly translated.

 Brief articles dealing with the present judgment have been published in certain private publications.  In addition, Dr Seref Ünal, associate university professor and a high ranking official within the Ministry of Justice, has published an article summarising the Mansur judgment of the Court, which concerns issues similar to those raised in the present case, and which stresses the criteria used by the Court when ascertaining whether or not the length of the detention on remand and the criminal proceedings at issue had a reasonable character.  The article concluded by indicating the main legal and organisational problems raised by the Court's judgment.  The article has been published in the "Constitutional Court's Bulletin", April-July-October 1995 issue, which is distributed to all the courts, the public prosecutors' offices and the bar associations.  The Turkish Government is convinced that the authorities concerned will not fail to adapt their practices to the requirements of the Convention as defined by the Court's judgment.

4. The Turkish Government considers that the above-mentioned measures comply with the requirements of Article 53 (art. 53) of the Convention.
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	Mitap and Müftüoglu
	TR-
Turkey
	LEG

PUB
	CM
	15530, 

15531
	 1998-082
	ART 05 §3 LENGTH OF DETENTION ON REMAND:

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CRIMINAL” PROCEEDINGS (VIS À VIS THE EXECUTIVE): 

A legislative amendment, adopted on 27 December 1993, has revoked the powers of the Martial Law Tribunal in cases involving civilians occuring after the lifting of Martial Law in 1986 and transferred these powers to the ordinary courts. The amendment also provided that cases still pending before the military courts, e.g. such cases as that of Mr Mitap and Mr Müftüoglu, should be transferred to the civil Court of Cassation. As the military courts are accordingly no longer competent in cases involving civilians, the violation of Article 6 found with respect to the independence and impartiality of the military courtscannot occur anew in such cases. The Commission's report has been disseminated to the authorities concerned, notably in order to draw their attention to the necessity of avoiding excessively long detentions on remand. 
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	Ciraklar
	TR-
Turkey
	LEG

PUB
	Court
	19601
	1999-555
	ART 06 §1 INDEPENDENCE AND IMPARTIALITY IN “CRIMINAL” PROCEEDINGS:

The Government of Turkey indicated that the Turkish Parliament, on 18 June 1999, adopted an amendment to Article 143 of the Turkish Constitution, which concerns the composition of the National Security Courts. This legislation (Law No. 4388), which entered into force on the day of its adoption, provides, in particular, “the National Security Courts should be composed of a president, two regular members and a substitute member”. 

The legislative amendments, which were made necessary due to the Constitutional amendment, have been made through law No. 4390, which entered into force on 22 June 1999. This law notably provides that the functions of the military judges and military prosecutors end on 22 June 1999.

The Government of Turkey also indicated that the judgment of the European Court of Human Rights had been translated into Turkish and published in the “Bulletin of case-law” (Yargi Mevzuati Bülteni) which is published by the Ministry of Justice. The judgment has, in addition, been disseminated to the authorities concerned.
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	Mitap et Müftüoglu
	TR-
Turkey
	LEG

PUB
	Court
	15530
	1998-089
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

The Government of Turkey indicated that in order to avoid the repetition of the violation found, the Court's judgment had been translated and circulated by the Ministry of Justice to the jurisdictions concerned and in particular to the Cour de cassation. In addition, a translation of the Court's judgment, made by the University of Istanbul, has been published in the law journal Ankara Barosu Dergisi.
	
	nd
	nd
	361. 

	Aka
	TR-
Turkey
	LEG
	Court
	19639
	2001-070
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS:

The Government notes that the violations of Article 1 of Protocol No. 1 in the Akkuş and Aka cases and in a number of subsequent similar cases were due to the provisions of Law No. 3095 of 4 December 1984 which fixed the statutory rate of default interest on state debts at 30%, whereas the average rate of inflation at the time was 70% per annum.

Following the Court's judgment in the Akkuş case (judgment of 9 July 1997), the Turkish Council of Ministers, by a decision adopted on 9 October 1997, increased the statutory rate of default interest on state debts from 30% to 50%.

The Government subsequently concluded, however, that the increase in the statutory rate to 50% did not prevent further violations of Article 1 of Protocol No. 1 since the inflation rate was still close to, or even in excess of, 70%.  The Turkish Council of Ministers therefore laid before parliament a draft amendment to the law on default interest: this amendment, without specifying a fixed rate, was intended to bring the statutory rate of default interest into line with the fluctuating rate of inflation in Turkey.

On 15 December 1999, the Turkish Grand National Assembly adopted a law (No. 4489) which, upon coming into force on 1 January 2000, brought the statutory rate of default interest into line with the annual rediscount rate applied by the Turkish Central Bank to short-term debts.  The latter rate is fixed and permanently reviewed in relation notably to the country's inflation rate.  The Government considers that this new method for determining the statutory rate of default interest will also encourage the relevant authorities to speed up payment procedures In a more general way, the Government would like to point out a positive evolution of the internal jurisprudence which refers henceforth directly to the requirements of Article 1 of Protocol No. 1, as they are set out in the European Court's judgments (see, for example, decisions of Constitutional Court of 29 December 1999, published on 29 June 2000). The Government considers that these recent examples are indicative of the will of the highest national judicial authorities to ensure effective respect for the European Court's judgments in the interpretation of Turkish law. According to the Government, this attitude of the judiciary is in line with Turkey's undertakings under Article 46, paragraph 1 (former Article 53) of the Convention and it will play an important role in the effective prevention of the violations. The Government is furthermore convinced that the evolution of domestic jurisprudence, which tends to grant a direct effect to the European Court's judgments, should continue and extend to all spheres protected by the Convention.
	
	
	
	362. 

	Sander
	UK-

United Kingdom
	EXE

PUB
	Court
	34129
	2002-36
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS A VIS THE PARTIES):

The Government of the United Kingdom has informed the Committee of Ministers that as from the year 2001 a video “guidance to juries” has been made available in jury rooms in courts to avoid the repetition violations similar to that found in the present case.

Further, the judgment of the European Court of Human Rights has been published in the Criminal Law Review (2000/Crim LR 767).

Finally, it drew the Committee’s attention to the fact that the applicant, if he so wishes, may ask for the Review Commission to examine the possibility of quashing the domestic judgment.
	09/05/00
	
	
	363. 

	Lustig-Prean & Beckett
	UK-

United Kindom
	EXE

PUB
	Court
	31417
	2002-34
	ART 08 PRIVAT LIFE (HOMOSEXUALS):

On 12 January 2000, and in response to the Court’s judgments on the merits in the Lustig-Pream and Beckett and the Smith and Grady cases, the Government of the United Kingdom introduced The Armed Forces Code of Social Conduct Policy Statement lifting the ban on gays serving in the military. 

The Code is intended to explain the Armed Forces’ revised policy on personal relationships involving Service personnel and applies to all members of the Armed Forces, regardless of their gender, sexual orientation, rank or status, and provide a clear framework within which people in the services can live and work. Furthermore, it complements existing policies, such as zero tolerance towards harassment, discrimination and bullying.

Under paragraph 5 of the Policy Statement, when considering possible cases of social misconduct, and in determining whether the Service has a duty to intervene in the personal lives of its personnel, Commanding Officers at every level must consider each case against a Service Test based on whether the actions or behaviour of an individual has adversely impacted or is likely to impact on the efficiency or operational effectiveness of the Service and not on the sexual orientation of the personnel. 

Furthermore, Guidance Notes for Commanding officers have been issued in order to explain the Code of Conduct and to give officers detailed guidance on how it should be implemented.

Finally, the judgment has received extensive press coverage, both at national and international level (such as The Times, The Guardian, The Independent, The Daily Mail, The Daily Telegraph, Le Monde, La Repubblica, Corriere della Sera, La Stampa, La Croix, le Figaro, Libération, Frankfurter Allgemeine Zeitung, el País, el Mundo, etc).
	27/09/99
	
	
	364. 

	Smith & Grady
	UK-

United Kingdom
	EXE

PUB
	Court
	33985
	2002-35
	ART 08 PRIVATE LIFE (HOMOSEXUALS):

On 12 January 2000, and in response to the Court’s judgments on the merits in the Lustig-Pream and Beckett and the Smith and Grady cases, the Government of the United Kingdom introduced The Armed Forces Code of Social Conduct Policy Statement lifting the ban on gays serving in the military. 

The Code is intended to explain the Armed Forces’ revised policy on personal relationships involving Service personnel and applies to all members of the Armed Forces, regardless of their gender, sexual orientation, rank or status, and provide a clear framework within which people in the services can live and work. Furthermore, it complements existing policies, such as zero tolerance towards harassment, discrimination and bullying.

Under paragraph 5 of the Policy Statement, when considering possible cases of social misconduct, and in determining whether the Service has a duty to intervene in the personal lives of its personnel, Commanding Officers at every level must consider each case against a Service Test based on whether the actions or behaviour of an individual has adversely impacted or is likely to impact on the efficiency or operational effectiveness of the Service and not on the sexual orientation of the personnel. 

Furthermore, Guidance Notes for Commanding officers have been issued in order to explain the Code of Conduct and to give officers detailed guidance on how it should be implemented.

Finally, the judgment has received extensive press coverage, both at national and international level (such as The Times, The Guardian, The Independent, The Daily Mail, The Daily Telegraph, Le Monde, La Repubblica, Corriere della Sera, La Stampa, La Croix, le Figaro, Libération, Frankfurter Allgemeine Zeitung, el País, el Mundo, etc).
	27/09/99
	
	
	365. 

	Hatton and others
	UK-

United Kingdom
	EXE

PUB
	Court
	36022
	2005-29
	ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

At the time of the facts in this case, the scope of judicial review of administrative acts by the domestic courts was limited to alleged violations of domestic law. As a result, some alleged violations of the Convention, which were not necessarily violations of domestic law, could not be challenged before a judge or any other authority, thus leading to violations of Article 13 of the Convention, as in the present case.

On 2 October 2000 the Human Rights Act 1998 came into force. This Act provides the possibility of challenging government acts before domestic courts on the basis of the Convention. National courts are thus empowered to conduct judicial review of administrative policies (including those dating from before the enactment of the Human Rights Act 1998) in accordance with the Convention's requirements.

The United Kingdom government provided an example of such a review (R v Secretary of State of the Home Department ex parte Daly, [2001] UKHL 26). In this case, a prison policy dating from before the entry into force of the Human Rights Act was challenged. The House of Lords concluded that following the entry into force of the Human Rights Act the courts, when conducting judicial review, are required to go beyond classic public-law concepts and examine the proportionality of the measures taken. Further, “domestic courts must themselves form a judgment whether a Convention right has been breached (…) and, so far as permissible under the Act, grant an effective remedy.” The prison policy concerned in this case was declared unlawful and void.

Moreover, the European Court's judgment in the Hatton case has been published in the European Human Rights Reports at (2003) 37 EHRR 28 and has been widely circulated to relevant officials within the government.

As regards the applicants' individual situation, the government observes that the European Court has considered the merits of their complaints and found no violation of Article 8 in the present case.

The government concludes that the Human Rights Act, as it is applied by the United Kingdom courts, clearly prevents new violations of the right to an effective remedy similar to that found in the present case and that the United Kingdom has thus complied with its obligations under Article 46, paragraph 1, of the Convention in the present case.


	08/07/03
	
	
	366. 

	Johnson Shaun Thomas
	UK-

United Kingdom
	EXE

DIS
	Court
	28455
	2002-31
	ART 06 §1,3 FAIRNESS OF “CRIMINAL“ PROCEEDINGS (RIGHT TO LEGAL AID)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION

The Government of the United Kingdom has indicated that, following the Court’s judgment of the Benham case (see Resolution DH(97)506), the Lord Chancellor has amended the Legal Advice and Assistance Regulations 1989 by the Legal Advice and Assistance Regulations of 1997.

As from 1 June 1997, under the amended regulations, the magistrates’ courts duty solicitor scheme has been extended to cover civil as well as criminal cases of failure to obey a court order where a judgment adverse to the defendant is likely to result in a period of imprisonment. In addition, the availability of Assistance By Way Of Representation (ABWOR) has been extended to cover such cases in courts which have no duty solicitor scheme or where the case presents exceptional circumstances.

Finally, the judgment has been distributed to all the authorities concerned.
	28/01/99
	
	
	367. 

	Poole
	UK-

United Kingdom
	EXE

DIS
	Court
	28190
	2002-32
	ART 06 §1,3 FAIRNESS OF “CRIMINAL“ PROCEEDINGS (RIGHT TO LEGAL AID)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION

The Government of the United Kingdom has indicated that, following the Court’s judgment of the Benham case (see Resolution DH(97)506), the Lord Chancellor has amended the Legal Advice and Assistance Regulations 1989 by the Legal Advice and Assistance Regulations of 1997.

As from 1 June 1997, under the amended regulations, the magistrates’ courts duty solicitor scheme has been extended to cover civil as well as criminal cases of failure to obey a court order where a judgment adverse to the defendant is likely to result in a period of imprisonment. In addition, the availability of Assistance By Way Of Representation (ABWOR) has been extended to cover such cases in courts which have no duty solicitor scheme or where the case presents exceptional circumstances.

Finally, the judgment has been distributed to all the authorities concerned.
	28/01/99
	
	
	368. 

	S.D.
	UK-

United Kingdom
	EXE

DIS
	Court
	25286
	2002-33
	ART 06 §1,3 FAIRNESS OF “CRIMINAL“ PROCEEDINGS (RIGHT TO LEGAL AID)

ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION

The Government of the United Kingdom has indicated that, following the Court’s judgment of the Benham case (see Resolution DH(97)506), the Lord Chancellor has amended the Legal Advice and Assistance Regulations 1989 by the Legal Advice and Assistance Regulations of 1997.

As from 1 June 1997, under the amended regulations, the magistrates’ courts duty solicitor scheme has been extended to cover civil as well as criminal cases of failure to obey a court order where a judgment adverse to the defendant is likely to result in a period of imprisonment. In addition, the availability of Assistance By Way Of Representation (ABWOR) has been extended to cover such cases in courts which have no duty solicitor scheme or where the case presents exceptional circumstances.

Finally, the judgment has been distributed to all the authorities concerned.
	28/01/99
	
	
	369. 

	Fielding
	UK-

United Kingdom
	LEG
	Court
	36940
	2002-97
	ART 08 PRIVATE LIFE:

As far as general measures are concerned, legislative changes have been introduced in the Welfare Reform and Pensions Act 1999, mainly Section 54 and 55, granting equal treatment to widows and widowers in respect of social security benefits as from 9 April 2001.
	29/01/02
	
	
	370. 

	Cornwell
	UK-

United Kingdom
	LEG
	Court
	36578
	2002-95
	ART 08 PRIVATE LIFE:

As far as general measures are concerned, legislative changes have been introduced in the Welfare Reform and Pensions Act 1999, mainly Section 54 and 55, granting equal treatment to widows and widowers in respect of social security benefits as from 9 April 2001.
	25/04/00
	
	
	371. 

	Leary
	UK-

United Kingdom
	LEG
	Court
	38890
	2002-96
	ART 08 PRIVATE LIFE:

As far as general measures are concerned, legislative changes have been introduced in the Welfare Reform and Pensions Act 1999, mainly Section 54 and 55, granting equal treatment to widows and widowers in respect of social security benefits as from 9 April 2001.
	25/04/00
	
	
	372. 

	Matthews Michael
	UK-

United Kingdom
	LEG
	Court
	40302
	2003-51
	P1 ART 1 PEACEFUL ENJOYMENT OF POSSESSIONS :

ART 14 DISCRIMINATION BASED ON SEX :

By virtue of Statutory Instrument 2006/673, the Travel Concessions (Eligibility) Act 2002, which amended section 93(7) of the Transport Act 1985, section 240(5) of the Greater London Authority Act 1999 and section 146 of the Transport Act 2000, entered into force in England on 1 April 2003.

Under the new Act, all persons who have attained the age of sixty years, irrespective of their sex, are eligible to receive travel concessions in or outside Greater London.

As regards Wales, the same effect is achieved by the Travel Concessions (Extension of Entitlement) Order 2001 (Statutory Instrument 2001/3765), which came into force on 1 April 2001.
	15/07/02
	
	
	373. 

	Saunders
	UK-

United Kingdom
	LEG 


	Court
	19187
	2004-88
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The Government of the United Kingdom indicated that, in response to the judgment of the European Court of Human Rights in the Saunders case, the Attorney General has, as an interim measure, promulgated a guidance note to prosecuting authorities about the handling of cases where the evidence available to the prosecution includes answers obtained by the exercise of compulsory powers.

According to the note, answers obtained pursuant to a procedure which includes the power to compel answers, whatever the investigative or regulatory regime, cannot be used in subsequent criminal proceedings as part of the prosecution case, except for the very limited purposes of proceedings for offences arising out of the giving of evidence (e.g. perjury). The guidance note therefore covers not only evidence obtained by the exercise of powers under Section 434 of the Companies Act 1985, which was in issue in the case of Saunders against the United Kingdom, but also evidence obtained under analogous powers. In addition, the guidance restricts the use by prosecutors of compulsorily acquired answers for the purposes of cross-examination.

On the legislative level a number of amendments designed to prevent new, similar violations are contained in the Youth Justice and Criminal Evidence Act 1999. The Act has received royal assent but is not yet in force.

The Government of the United Kingdom is of the opinion that the guidance note will help to prevent new violations of the Convention similar to those found, pending the entry into force of the necessary legislative amendments.

Measures re. Final Resolution DH(2004)88

As regards general measures

Interim measures were adopted by the Attorney General in February 1998 to prevent as far as possible under the existing legislation new similar violations of the Convention. The measures took the form of a guidance note to prosecuting authorities about the handling of cases where the evidence available to the prosecution included answers obtained by the exercise of compulsory powers.

According to the note, answers obtained pursuant to a procedure which included the power to compel answers, whatever the investigative or regulatory regime, could not be used in subsequent criminal proceedings as part of the prosecution case, except for the very limited purposes of proceedings for offences arising out of the giving of evidence (e.g. perjury). The guidance note therefore covered not only evidence obtained by the exercise of powers under Section 434 of the Companies Act 1985, which was at issue in the case of Saunders against the United Kingdom, but also evidence obtained under analogous powers. In addition, the guidance restricted the use by prosecutors of compulsorily acquired answers for the purposes of cross-examination. 

Legislative work also started, leading to the Youth Justice and Criminal Evidence Act 1999 which entered into force in 2000. This Act added a new provision to Section 434 of the 1985 Companies Act, providing that no evidence relating to the answers given to inspectors appointed by the Department of Trade and Industry by persons under investigation can be adduced in criminal proceedings against them, except for limited purposes. 

The Government of the United Kingdom considers in view of the measures taken that the violations of Article 6, paragraph 1, of the Convention found by the European Court in the present cases have been fully remedied and that the United Kingdom has therefore complied with its obligations under Article 46, paragraph 1, of the Convention. 

Appendix II

The Saunders case originated in an application (No. 19187/91) against the United Kingdom, lodged with the European Commission of Human Rights on 20 July 1988 under former Article 25 of the Convention by Mr Ernest Saunders, a British national. The Commission declared admissible the complaint that the use, at the applicant's trial, of statements made by him to inspectors appointed by the Department of Trade and Industry under their compulsory powers had deprived him of a fair hearing.

The case was brought before the Court by the Commission and the Government of the United Kingdom on 9 and 13 September 1994 respectively.

In its judgment of 17 December 1996 the Court:

- held, by sixteen votes to four, that there had been a violation of Article 6, paragraph 1, of the Convention;

- held, unanimously, that the finding of a violation constituted sufficient just satisfaction in respect of any non-pecuniary damage sustained;

-  held, unanimously, that the government of the respondent state was to pay the applicant, within three months, 75 000 pounds sterling, in respect of costs and expenses, and that simple interest at an annual rate of 8% should be payable from the expiry of the above-mentioned three months until settlement;

- dismissed, unanimously, the reminder of the claim for just satisfaction.

On 27 February 1997, within the time-limit set, the government of the respondent state paid the applicant the sum provided for in the judgment of 17 December 1996.

The I.J.L. and others case originated in three applications (Nos. 29522/95, 30056/96 and 30574/96) against the United Kingdom, lodged with the European Commission of Human Rights on 30 November, 18 December and 8 December respectively, under former Article 25 of the Convention, by Mr I.J.L., Mr G.M.R. and Mr A.K.P., three British nationals. The Court, seised of the case under Article 5, paragraph 2, of Protocol No. 11, declared admissible the applicants' complaints that, in the framework of the criminal proceedings conducted against them, they were denied a fair hearing on account of (1) the use made by the prosecution of the evidence which they supplied under statutory powers; (2) the alleged improper collusion between the agencies involved; (3) the alleged failure of the prosecution to disclose materials of relevance to their defence; and (4) the alleged unreasonableness of the length of the criminal proceedings.

In its judgment of 19 September 2000 the Court unanimously:

- held that there had been a violation of Article 6, paragraph 1, of the Convention as regards the use made by the prosecution at the applicants' trial of incriminatory statements which they had given under statutory compulsion to inspectors appointed by the Department of Trade and Industry;

- held that there had been no violation of Article 6, paragraph 1, of the Convention as regards the alleged improper collusion between inspectors appointed by the Department of Trade and Industry and the prosecuting authorities;

- held that there had been no violation of Article 6, paragraph 1, of the Convention as regards the alleged non-disclosure of materials by the prosecution;

- held that there had been no violation of Article 6, paragraph 1, of the Convention as regards the length of the criminal proceedings against the applicants; 

- held that the applicants' complaint under Article 6, paragraph 2, of the Convention regarding the use made by the prosecution at their trial of the transcripts of their interviews with the DTI inspectors gave rise to no separate issue.

In its judgment on just satisfaction of 25 September 2001 (final on 25 December 2001) the Court unanimously:

- held that the government of the respondent state was to pay the applicants, within three months from the date at which the judgment became final, a global amount of 40 000 pounds sterling in respect of costs and expenses, plus any value-added tax that may be chargeable, and that simple interest at an annual rate of 7.5% would be payable on this sum from the expiry of the above-mentioned three months until settlement;

- dismissed the remainder of the applicants' claim for just satisfaction;

On 24 March 2002, within the time-limit set, the government of the respondent state paid the applicants the sum provided for in the judgment of 25 September 2001.
	17/12/96
	
	
	374. 

	Govell

(and 5 other cases against United Kingdom

Khan,

P.G and J.H,

Armstrong,

Hewitson,

Chalkley)
	UK-

United Kindom

	LEG
	Court
	27237

35394,

44787,

48521,

50015,

63831
	2005-68
	ART 8 PRIVATE LIFE:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

I.
General measures

The covert surveillance at issue in these cases was not in accordance with the law, as the rules regulating this kind of surveillance at the time (the Home Office Guidelines) were neither legally binding nor publicly accessible. The violation of Article 13, which was found in all cases except in the Hewitson case, was due to the lack of an effective remedy in this respect, since the system of investigation of complaints did not meet the requisite standards of protection against the abuse of authority.

Following the finding of violations in the Govell case, on 22 February 1999, the relevant part of the Police Act 1997 (Part III) came into force, along with the Code of Practice on Intrusive Surveillance Work, explaining in more detail how the provisions of the legislation should be carried out. On 25 September 2000, the relevant part of the Regulation of Investigation Powers Act 2000 (Part II) also came into force. The installation of covert listening devices in residential premises and places of work is now regulated by these two statutory instruments and the Code of Practice, a system which is both legally binding and publicly accessible.

As regards the violation of Article 13 of the Convention, Part IV of the Regulation of Investigation Powers Act 2000 provides for the independent oversight of police powers by a Chief Surveillance Commissioner and establishes an independent tribunal to consider complaints concerning the use of surveillance powers.

In addition, following the entry into force of the Human Rights Act in 2000, violations of the Convention may be considered unlawful under United Kingdom law and challenged before domestic courts.

The Government of the United Kingdom considers that the measures adopted prevent new, similar violations of the Convention to those found in the present cases. The Government accordingly considers that the United Kingdom has complied with its obligations under former Article 32, paragraph 4, and Article 46 of the Convention.


	18/02/1998
	
	
	

	Kay
	UK-
United
Kingdom
	ADM
	CM
	17821
	 1998-371
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (PSYCHIATRIC HOSPITAL):

ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM MENTAL HOSPITAL: 

The Home Office has changed its practice in order to avoid any repetition of the violation found in the present case under Article 5, paragraph 1, of the European Convention on Human Rights. Persons considered of unsound mind are no longer recalled to hospital in the absence of up-to-date, objective medical expertise confirming that they suffer from a true mental disorder. This practice has been integrated into the relevant staff instruction manuals. With regard to the violation of Article 5, paragraph 4, the rules of the Mental Health Review Tribunals have been amended. The Tribunals are now required to arrange for a hearing not later than eight weeks from the date when they receive, from the Secretary of State, reference of a case concerning the recall of conditionally discharged patients.  The amended Rules came into effect on 1 June 1998.
	
	45
	90
	375. 

	Zamir
	UK-
United
Kingdom
	ADM
	CM
	9174
	1985-003
	ART 05 §4 LENGTH OF PROCEEDINGS FOR THE RELEASE FROM DETENTION ON REMAND: 

the proceedings in the present case were not conducted speedily, and that therefore there had been a breach of Article 5, paragraph 4 , of the Convention in this respect; the Rules of the supreme court concerning habeas corpus were amended in 1980 in order to facilitate an early hearing.
	
	0
	0
	376. 

	Dougan
	UK-
United
Kingdom
	ADM

PUB
	CM
	21437
	1996-605
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS:

Since 1992, computerisation of record keeping and case tracking introduced in the Procurator Fiscal Service has ensured the regular identification of outstanding warrants to be pursued and executed. It is now the invariable practice that when an accused person fails to appear for trial at the High Court in Scotland a warrant for his arrest is immediately passed to the police for the execution. In addition, the Commission's report has been distributed to the authorities concerned so as to draw their attention to their responsibilities under the Convention.
	
	0
	0
	377. 

	Campbell and Fell
	UK-
United
Kingdom
	ADM

EXE
	Court
	7819
	1986-007
	ART 06 §1 PUBLIC HEARING IN “CRIMINAL” PROCEEDINGS:

ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (LEGAL AID):

ART 06 §1 ACCESS TO COURT “CRIMINAL” CHARGE:

ART 08 CORRESPONDENCE OF PRISONER + ART 13 NO EFFECTIVE DOMESTIC REMEDIES: 

Substantial changes have been introduced in the correspondence control regime since 1981. Changes have also been made in the practice relating to prison disciplinary tribunals. There is now a right to publicly funded legal representation before these tribunals in similar cases to those with which the Court was concerned in the case of Campbell and Fell. In such cases, steps will be taken to publicise the tribunal's decision. These changes were made by means of a letter from the Prison Department to chairmen of Boards of Visitors, copied to prison governors, dated 12 July 1984.
	
	0
	90
	378. 

	Boyle and Rice
	UK-
United
Kingdom
	ADM
	Court
	9658
	1988-017
	ART 08 CORRESPONDENCE OF PRISONER:
The violation of Article 8 of the Convention found in the case of Mr James Boyle concerned the stopping of a letter he had written by the governor of the prison in which he was detained.  The letter was stopped as a result of an erroneous application of the Prison Rules.  The necessary measures have been taken to ensure that the rules are correctly applied in future
	
	1
	85
	379. 

	Mc Leod
	UK-
United
Kingdom
	DIS
	Court
	24755
	2000-123
	ART 08 PRIVATE LIFE:

On 8 June 1999, the Operational Policing Policy Unit at the Home Office addressed a letter to the Public Order Committee of the Association of Chief Police Officers containing some guidelines. In this letter, apart from referring to the particular facts of the McLeod case and the finding of the violation by the European Court of Human Rights, attention was drawn to the fact that “before the police enter private premises to prevent a breach of the peace, they need to have reason to believe that disorder might occur”.

Furthermore, a copy of the above-mentioned letter, including a copy of the judgment as to the law, has also been sent to the Director National of Police Training and to the Principal of Education, Training Support at Harrogate.
	
	
	
	380. 

	Tyrer
	UK-
United
Kingdom
	EXE

JP

PUB
	Court
	5856
	1978-039
	ART 03 CORPORAL PUNISHMENT: 

As soon as the decision of the Court was known, the U.K. Government communicated it to the Government of the Isle of Man and thereafter, on 13 June they informed the Lieutenant Governor of that island that, having studied the judgment of the Court, it was their view that judicial corporal punishemnt in the Isle of Man must now be held to be in breach of the Convention. Subsequently the Chief Justice of the Isle of Man took action to bring the judgment of the Court to the attention of the High Court, the High Bailiffs and the Magistrates, that is to the attention of all persons who under existing legislation could pass a sentence of birching. He has informed them that the effect of the judgment is that judicial corporal punishment must now be held to be in breach of the Convention.
	
	1
	68
	381. 

	Brogan and Others
	UK-
United
Kingdom
	EXE
	Court
	7061
	1990-023
	ART 05 §3 ARREST WITHOUT JUDICIAL CONTROL:

ART 05 §4 FAIRNESS OF PROCEEDINGS FOR RELEASE OF A PRISONER:

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION:
 The Government of the United Kingdom informed the Committee of Ministers that, notwithstanding careful consideration of possible alternatives, it had not been posssible to identify a procedure which could satisfy the requirements of Article 5, paragraph 3, of the Convention on the issue of the review of detention of terrorist suspects by a judge or other officer authorised by law. In consequence, and in the context of the continued threat to the United Kingdom posed by terrorism connected with the affairs of Northern Ireland, the Government of the United Kingdom has concluded that the derogation notified on 23 December 1988 and 23 March 1989 that was entered according to the possibility afforded by Article 15 of the Convention to any High Contracting Party in time of war or other public emergency threatening the life of the nation must remain in place for as long as circumstances require. The arrest and detention powers granted to the police and the Secretary of State under the former Section 12 of the Prevention of Terrorism (Temporary provisions) Act 1984 (now Section 14 of the Prevention of Terrorism (Temporary provisions) Act 1989) will therefore remain.The Government of the United Kingdom does not consider that any action is required as a result of the finding of a violation by the Court of Article 5, paragraph 5, of the Convention.  It is the Government's view that, provided the national law (if necessary as modified by a derogation) complies with the state's obligations under Article 5, paragraphs 1 to 4, no question of compensation arises.  Article 5, paragraph 5, does not require in itself that paragraphs 1 to 4 of Article 5  be incorporated into domestic law.
	
	-
	-
	382. 

	Golder
	UK-
United
Kingdom
	EXE
	Court
	4451
	1976-035
	ART 06 § 1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS:

ART 08 CORRESPONDENCE OF PRISONER: 

1. On 5 August 1975, the Home Secretary announced that immediate effect would be given to the judgment by administrative action and that amendments to the Prison Rules 1964 in force in England and Wales would be laid before parliament. On 6 August 1975 instructions were given for the immediate introduction of new procedures in all prison department establishments in England and Wales. Henceforth where an inmate applied in writing to the Governor for facilities to consult a solicitor, to obtain advice about the institution of civil proceedings or, having obtained such advice, to institute such proceedings, he would be granted such facilities; provided that where the proposed proceedings were against the Home Office and arose out of or were connected with the inmate's imprisonment, facilities would not be granted until the inmate had ventilated his complaint through the normal internal channels. 2. Similar instructions were issued to all Scottish establishments and to establishments in Northern Ireland. No amendments to their statutory rules would be neccessary. 3. The effect of these new instructions was to abolish the previous requirement that an inmate must petition the appropriate Secretary of State for leave to consult a solicitor about instituting civil proceedings or to institute such proceedings, and to substitute a simple application which would always be granted. Governors had been given the text of a notice to inform inmates of the new arrangements.
	
	5
	74
	383. 

	Saunders
	UK-
United
Kingdom
	EXE
	Court
	19187
	2000-027

(RI)
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

The Government of the United Kingdom indicated that, in response to the judgment of the European Court of Human Rights in the Saunders case, the Attorney General has, as an interim measure, promulgated a guidance note to prosecuting authorities about the handling of cases where the evidence available to the prosecution includes answers obtained by the exercise of compulsory powers.

According to the note, answers obtained pursuant to a procedure which includes the power to compel answers, whatever the investigative or regulatory regime, cannot be used in subsequent criminal proceedings as part of the prosecution case, except for the very limited purposes of proceedings for offences arising out of the giving of evidence (e.g. perjury). The guidance note therefore covers not only evidence obtained by the exercise of powers under Section 434 of the Companies Act 1985, which was in issue in the case of Saunders against the United Kingdom, but also evidence obtained under analogous powers. In addition, the guidance restricts the use by prosecutors of compulsorily acquired answers for the purposes of cross-examination.

On the legislative level a number of amendments designed to prevent new, similar violations are contained in the Youth Justice and Criminal Evidence Act 1999. The Act has received royal assent but is not yet in force.

The Government of the United Kingdom is of the opinion that the guidance note will help to prevent new violations of the Convention similar to those found, pending the entry into force of the necessary legislative amendments.
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	McGonnell
	UK-
United
Kingdom
	EXE

PUB
	Court
	28488
	2001-120
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE PARTIES):
The Royal Court in Guernsey adopted a Practice Direction No. 1 of 2001 formalising and extending the recent informal practice as regards administrative proceedings after the judgment of the European Court of Human Rights in this case with effect from 31 May 2000, the Bailiff is no longer either the President or a member of three committees, namely the Appointments Board, the Legislation Committee and the Rules of Procedure Committee.

At the same time, at the commencement of the hearing of any administrative proceedings, Counsel for all parties will be required to state whether their respective clients have any objection to the presiding judge sitting in that particular case, and if so, the grounds for such objection. It is, therefore, incumbent upon Counsel prior to the hearing to have obtained full instructions in this regard.

To enable Counsel to obtain satisfactory instructions, the presiding judge will inform them in writing, prior to the hearing, of the judge’s recollection of this previous involvement, in any way, in the issues to be considered or determined by the Court.

The Government of the United Kingdom also informed the Committee of Ministers’ that the judgement of the European Court had been transmitted to all authorities directly concerned, apart from a large diffusion notably in the local press (the Guernsey Globe and Guernsey Press) as well as in widely distributed series of law reports.
	08/02/00
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	John Fulton
	UK-
United
Kingdom
	EXE
	CM
	8435
	1983-014
	ART 06 §1 LENGTH OF “CRIMINAL” PROCEEDINGS: 

The Director of Public Prosecutions for Northern Ireland had issued further instructions to his staff with the object of expediting trials and obtaining the prompt disposal of all pending proceedings. A practice is now in operation whereby the listing of cases for trial on indictment, following the implementation of Judicature (Northern Ireland) Act 1978, is the responsability of Northern Ireland Court Service and it is the duty of this officer, for which he is responsible to the Lord Chief Justice, to list all cases committed for trial and have them brought forward for disposal.
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	Grace
	UK-
United
Kingdom
	EXE
	CM
	11523
	1989-021
	ART 08 CORRESPONDENCE OF PRISONER: 

The prohibition on the seeking of pen friends by prisoners was abolished in 1981; As regards the letters which were stopped as a result of an erroneous application of the Prison Rules, the necessary measures have been taken to ensure that the rules are correctly applied in future. Moreover, the prohibition on correspondence containing complaints about prison treatment not yet raised through the prescribed internal procedures was abolished in 1984 in respect of legal correspondence and the instructions had been issued in order that a prisoner be given opportunity to rectify the address on a letter written by him if it was returned for being insufficiently addressed.
	
	nd
	nd
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	McCallum
	UK-
United
Kingdom
	EXE

ADM
	Court
	9511
	1990-038
	ART 08 CORRESPONDENCE OF PRISONER:
As can be seen from paragraph 24 of the commission’s report, the Prisons (Scotland) Standing Orders have changed since 1 August 1983 to take account of the judgment of the Court in the case of Silver and others. In this respect, reference is made to Resolution DH (85) 15 of 28 June 1985. Changes made to the Standing Orders together with changes made to administrative practices, following the Silver judgment, and other developments, ensure that there would now be no legal justification for stopping any letters of the type referred to in the Mc Callum case.
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	Campbell
	UK-
United
Kingdom
	EXE
	Court
	13590
	1993-005
	ART 08 CORRESPONDENCE OF PRISONER:

An administrative circular No. SOA 6/92, with a view to amending the standing orders applying to the correspondence of all categories of prisoners, was sent on 5 October 1992 to all prison governors in Scotland. Standing order amendments followed on 18 November 1992. The circular, which came into force on 12 October 1992, describes in detail the procedure to be followed regarding control over correspondence with legal advisers as well as correspondence with the European Commission and Court of Human Rights. Following the Court's judgment in the present case, any correspondence between a prisoner and a legal adviser, incoming as well as outgoing, shall henceforth be handed over to him or mailed without having been opened or read. Only in exceptional cases, when there is reasonable cause to believe that the said correspondence contains an illicit enclosure which the normal means of detection have failed to disclose, or that the privilege is being abused, may a letter addressed to or coming from a legal adviser be opened in the prisoner's presence, but not read. The prison governor may himself decide that a particular prisoner's correspondence with his legal adviser should be read. That must, however, take place only in exceptional cases, specifically listed, and must not be maintained for any longer than is defensible. As regards correspondence between a prisoner and the Commission and Court of Human Rights, it will neither be opened nor read as long as the prison authorities are able to make sure, by seeing or feeling the envelopes, that the said correspondence does originate in Strasbourg or that the address stated by the prisoner does correspond to the Convention organs' address.
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	Gerrard
	UK-
United
Kingdom
	EXE

PRACT
	CM
	21451
	1999-464
	ART 08 CORRESPONDENCE OF PRISONER:

The Government of the United Kingdom recalled that measures had already been taken to avoid new similar violations (see notably Resolution DH (93) 5 in the Campbell case against the United Kingdom) and that, subsequently, further measures had been taken in the form of an amendment to the Prison Rules.  The amendment came into force on 1 January 1994 (Prison – Amendment No. 2 – Rules 1993).  Under the new rules, correspondence between a prisoner and his legal adviser or the courts (including the European Court of Human Rights) should not be opened except in specified circumstances where the Prison Governor has reasonable cause to believe that its contents endanger prison security or the safety of others or are otherwise of a criminal nature.  If such correspondence is to be opened, this should take place in the presence of the prisoner.  Moreover, an instruction issued by the Prison Governors (IGII3/1995) on 21 December 1995, and brought to the attention of the officers concerned, urged for a "strict compliance" with the new rules. 
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	McMichael
	UK-
United
Kingdom
	EXE
	Court
	16424
	1997-508
	ART 08 FAMILY LIFE (CHILDREN BORN OUT OF WEDLOCK):

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

On 1 April 1997, the Children's Hearings (Scotland) Rules 1996 came into force. Rule 5 (3) provides that "Where the principal Reporter gives a copy of any document to the chairman and members of the children's hearing under paragraph (1) or makes available to them information or any document or copy thereof under paragraph (2), he shall at the same time give a copy of the document or, as the case may be, make available the information or a copy of the document to:(1) each relevant person in relation to the child, whose case is to be considered at the children's hearings; and(2) any father of the child whose cases is to be considered at the children's hearing who is living with the mother of the child where both the father and the mother are parents of the child as defined in section 15 (1) of the Act".
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	Halford
	UK-
United
Kingdom
	EXE
	Court
	20605
	Interim 1999-725
	ART 08 TELEPHONE TAPPING:

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

In order to give effect to the judgment of the European Court of Human Rights of 25 June 1997, the Government of the United Kingdom, issued a circular of 23 March 1999 offering guidance on the interception of non-public telecommunication networks. Such guidance is designed to ensure as far as possible and pending the adoption of the new legislation, that such breaches of the Convention, as found by the Court, do not recur.

In the above-mentioned circular, addressed to all government departments and chief officers of police, the Home Office indicates that the lack of a statutory framework for the interception of non-public networks formed the basis of an adverse judgment by the European Court of Human Rights and, hence, invites all the departments involved to ensure that the contents of the circular is made available as necessary to public bodies for which they are responsible.

The guidance mainly recalls that, in order for the interception of private networks to take place while complying with the Halford judgment, it is necessary to address the three elements of the judgment: expectation of privacy, adequate warning that interception might take place and interception in accordance with the law. It is for each operator to decide how best to implement the recommendations and to ensure that they have taken all reasonable steps to address the issues raised by the European Court of Human Rights.

Furthermore, the government has outlined its comprehensive legislative proposals for the field of the interception of communications in a consultation paper “The Interception of Communications in the United Kingdom”, published in June 1999. Among other things, the paper specifically refers to the Halford case and makes proposals for legislative changes to give effect to the judgment. The responses to the consultation paper are being considered with a view to preparing a draft legislative proposal which will be introduced as soon as Parliamentary time allows.

                 The Government of the United Kingdom is of the opinion that this circular will help to prevent new violations of the Convention similar to those found, pending the entry into force of the new legislation.
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	T.
	UK-
United
Kingdom
	EXE
	CM
	8231
	1986-012
	ART 10 RIGHT TO INFORMATION (IN PRISON): 

Changes have been made to Prison Standing Orders in December 1984 in England and Wales, in July 1985 in Scotland,and in July 1986 in Northern Ireland with a view to a relaxation of the regulations concerning prisoners' access to writing materials and the dispatch of academic writings and artistic materials out of prison; such regulations are accessible to prisoners since they are contained in published Standing Orders, a copy of which is available on each wing for the use of prisoners.
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	Abdulaziz, Cabales et autres
	UK-
United
Kingdom
	EXE

LEG
	Court
	9214
	1986-002
	ART 14 DISCRIMINATION BASED ON SEX:

ART 08 FAMILY LIFE (SPOUSE) + ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

The government has made changes to the Immigration Rules to put the provisions regulating the admission of husbands and wives seeking admission to or leave to remain in the U.K. on the basis of marriage to spouses settled in the U.K. on the same basis. The new  provisions came into effect on 26 August 1985. The new rules remove the difference of treatment between husbands and wives. They further contain a saving for section 1.5 of the Immigration Act 1971 which requires the Immigration Rules to preserve the position of wives of Commonwealth citizens who were settled in the U.K. when the 1971 Act came into force. The U.K. Government expect to introduce legislation amending this transitional provision. Domestic legislation provides remedies for complaints of misapplication of the rules.
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	Benham
	UK-
United
Kingdom
	EXE
	Court
	19380
	1997-506
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID):

Following the judgment of the Court of Human Rights in the present case, the Lord Chancellor has amended the Legal Advice and Assistance (Scope) Regulations 1989 by the Legal Advice and Assistance (Scope) (Amendment) Regulations 1997. Under the amended regulations legal representation is available in any proceedings relating to a failure to obey a court order where a judgment adverse to the defendant would carry a risk of imprisonment. Specifically, as from 1 June 1997, the magistrates' courts duty solicitor scheme has been extended to cover civil as well as criminal cases of failure to obey a court order where a judgment adverse to the defendant is likely to result in a period of imprisonment. In addition, the availability of Assistance By Way Of Representation (ABWOR) has been extended to cover such cases in courts which have no duty solicitor scheme, or where the case has exceptional circumstances.
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	Weeks
	UK-
United
Kingdom
	JP
	Court
	9787
	1989-018
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

Having regard to the jurisprudence of the Court of Appeal which provides that offences for which life sentences are imposed must be serious offences, it is unlikely that, in future, a life sentence would be imposed in a case comparable to that of Mr Weeks.
	
	nd
	nd
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	Farrant, Glea, Cost, Smith, Steve
	UK-
United
Kingdom
	JP
	CM
	7291
	1987-003
	ART 08 CORRESPONDENCE OF PRISONER:

ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

ART 13 NO EFFECTIVE DOMESTIC REMEDIES:
Whereas the Commission has stated that the merits of these applications resemble the test case of "Silver and others" and whereas in its Resolution DH (85) 15 in the "Silver and others" case the Committee was informed by the Government of the United Kingdom of the measures taken in consequence of the judgment of the Court, which information was summarised in the appendix to that resolution.

Whereas, during the examination of these cases, the Government of the United Kingdom informed the Committee of Ministers that it accepted the Commission's reports, that, following the decision of the House of Lords in Raymond v. Honey (1983) AC1, the prohibition on private criminal prosecutions by prisoners was removed, that the restriction on prisoners' correspondence in respect of private criminal prosecutions was abolished and that in the case of Mr Farrant, the sum of £188,10 for the applicant's legal costs was paid to the applicant's legal representatives.
	18/10/85
	
	
	397. 


	Following these measures, the competent authorities will ensure in cases of alleged police negligence that all the material necessary will be put before the courts.  The government further considers that the courts will not fail to take into account the European Court's judgment in the Osman case (see, for example, Resolution DH (97) 507 in the Goodwin case) so as not to confer automatically a total immunity on the police, but rather make a judgment on the proportionality of the immunity sought, considering all the circumstances of the case.
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	Byrne et autres
	UK-
United
Kingdom
	JP

EXE
	CM
	7879
	1987-007
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

ART 08 CORRESPONDENCE OF PRISONER:

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS: 

Following the decision of the Divisional Court in the case of R. v. Secretary of State for the Home Department ex parte Anderson, the simultaneous ventilation rule was disapplied from correspondence with legal advisers in relation to proposed legal proceedings. Moreover, the revised Standing Order n°5 provided that visits with a legal advisor acting in his professional capacity should be allowed out of hearing of prison officers provided that the subject to be discussed was disclosed to the Governor beforehand.
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	Chahal
	UK-
United
Kingdom
	LEG

EXE
	Court
	22414
	2001-119
	ART 03 EXPULSION:

ART 05 §4 ABSENCE OF JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

ART 13 ABSENCE OF EFFECTIVE DOMESTIC REMEDIES:

The Government of the United Kingdom recalls that, in order to give effect to the judgment of the European Court of Human Rights, the first applicant was released on 15 November 1996 and his deportation order revoked. He has remained in the United Kingdom on the basis of the indefinite leave to remain granted in 1974. Payment of the just satisfaction took place on 5 February 1997, within the time-limit set.

As an interim measure, the government also ensured that the practice in deportation cases was rapidly adapted to the requirements of Article 3 of the Convention as set out in the Court’s judgment in the present case. The judgment has also been published in different fora (e.g. (1996) 23 EHRR 413, The Times Law Reports, etc.)

In order to ensure compliance with the requirements of Article 3 combined with Article 13, a number of legal amendments have been introduced in the Special Immigration Appeals Commission (SIAC) Act 1997, which came into force on 3 August 1998. This Act establishes a Special Immigration Appeals Commission which is of a judicial nature and is constituted on an ad hoc basis when cases arise. It consists of thirteen members who are appointed by the Lord Chancellor as he may determine. Ten of them are legal members who retain the terms and conditions of service relating to their judicial posts and three of them are lay members who are required to have experience of security matters and are appointed for an initial three years’ term which is renewable. It is duly constituted if it consists of three members of whom at least one holds or has held high judicial office (within the meaning of the Appellate Jurisdiction Act 1876), and at least one is or has been appointed as chief adjudicator under paragraph 1 of Schedule 5 to the Immigration Act 1971, or a member of the Immigration Appeal Tribunal qualified as mentioned in paragraph 7 of that Schedule. The rules of procedure of this Commission are determined by the Procedure Rules, which came into force on 31 July 1998.

Under the new Act, a person may appeal to the Special Immigration Appeals Commission against a decision to make a deportation order against him if the grounds of the decision are that his deportation is conducive to the public good as being in the interest of national security. 

Appeals from the Special Immigration Appeals Commission can be made on a question of law to the Court of Appeal. In a recent case the Court of Appeal has confirmed that the Commission has full "merits" review jurisdiction (i.e. on questions both of fact and of law) over the Home Secretary's decisions in this field (Home Secretary v Rehman (2000) 3 All ER 778).

The Procedure Rules include provision for the right of the appellant to be legally represented and for a “special advocate” to be appointed to represent the interests of the appellant when the Secretary of State intends to oppose the appeal or to object to the disclosure of material to the appellant. In the last case, the Secretary of State must state the reasons for the objection and provide the appellant and the special advocate with a statement of that material in a form which can be shown to the appellant. These rules also provide that, despite its general duty to secure that information is not disclosed contrary to the interest of national security, the Special Immigration Appeals Commission must satisfy itself that the material available to it enables it properly to review decisions. For this purpose, where it considers it necessary for the appellant and his representative to be excluded from the proceedings, it shall, before it makes a determination, give the appellant a summary of the submissions and evidence received in his absence.

The government finds that, after the entry into force of the new legislation, the Special Immigration Appeals Commission can consider the evidence on which the Secretary of State based his decision that the appellant constitutes a danger to national security and undertake an evaluation of the Article 3 risks. Furthermore, the new legislation offers sufficient procedural safeguards for the new remedy to comply with Article 13 of the Convention.

Moreover, the government points out that when a decision affecting in general a person’s entitlement to enter or remain in the United Kingdom is based on grounds other than national security, the Immigration and Asylum Act 1999 creates a new right of appeal to an adjudicator or the Immigration Appeal Tribunal on human rights grounds. This right is available against decisions which are alleged to be unlawful as incompatible with a Convention right under section 6 (1) of the Human Rights Act 1998. The adjudicator or the Tribunal has the power to consider, and allow the appeal on the basis of, any relevant human rights issues which arise. The Act also confers jurisdiction on the Special Immigration Appeals Commission to consider human rights questions in appeals against decisions of the Secretary of State linked with the interest of the national security. A person will not be required to leave the United Kingdom if an appeal on human rights grounds is pending. It does not prevent the actual giving of directions for removal or the making of a deportation order, but such actions will not have effect during this period.

As regards the issues raised under Article 5, paragraph 4, and Article 3 of the Convention, these have been solved by the Human Rights Act 1998, which came into force on October 2000 and incorporates the European Convention on Human Rights in the United Kingdom’s law, having as its main purpose the giving of further effect to rights and freedoms guaranteed under the Convention. The main elements of the Act are the following:

According to this Act, so far as possible, primary and subordinate legislation must be read and given effect in a way compatible with the Convention rights.

A court or tribunal determining a question which has arisen in connection with a Convention right must take into account any relevant judgment, decision, declaration or advisory opinion of the European Court, the former European Commission of Human Rights or the Committee of Ministers of the Council of Europe. Certain superior courts may make a declaration of incompatibility with a Convention right, in respect of a provision of primary or secondary legislation (this declaration not affecting the validity of the legislation and not binding the parties to the relevant proceedings).

It is also unlawful for a public authority (a court or tribunal and any person with functions of a public nature) to act in a way incompatible with a Convention right.

The victim of such an unlawful act may either bring proceedings against the authority in the appropriate court or tribunal or rely on the right or rights concerned in any legal proceedings. Furthermore, the Human Rights Act 1998 enables the jurisdiction of any tribunal to be extended by order to allow it to provide an appropriate remedy in relation to an act of a public authority which is unlawful. Damages may be awarded if the court is satisfied that the award is necessary to afford just satisfaction to the person in whose favour it is made. Proceedings against a judicial act may be brought by exercising a right of appeal, on application for judicial review or in a forum prescribed by rules. In these proceedings, the Act provides expressly a right for compensation under Article 5, paragraph 5, of the Convention. Finally, it enables the amendment by order of a provision of legislation which, in view of a finding of the European Court, appears to a Minister to be incompatible with the Convention, so as to remove the incompatibility.

As regards specifically the violation of Article 3 of the Convention, this Act follows up and completes the interim measures taken immediately after the European Court’s judgment. After its entry into force, where a deportation case raises an issue under Article 3 of the Convention, the issue is considered by the Secretary of State and (in the event of an appeal against his decision) by the Special Immigration Appeals Commission on the basis of the risks of treatment contrary to Article 3 and without reference to other considerations such as national security.

As to the violation of Article 5, paragraph 4, of the Convention, the proceedings for habeas corpus and for judicial review of the decision to detain pending deportation are subject to the provisions of Human Rights Act: the detained person is entitled to a review of his or her detention in the light of the Convention and therefore these proceedings must provide an adequate control of the conditions which are essential for “lawful” detention under Article 5, paragraph 4, of the Convention and particularly if it is justified on national security grounds. It mentions in addition that the Special Immigration Appeals Commission has a bail jurisdiction in cases where a person is detained in the interest of national security.
	15/11/96
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	Fox, Campbell et Hartley
	UK-
United
Kingdom
	LEG
	Court
	12244
	1991-039
	ART 05 §1 UNLAWFUL DEPRIVATION OF LIBERTY (ARREST):

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION: 

As appears from paragraph 22 of the Court's judgment of 30 August 1990, Section II, Sub-section 1 of the Northern Ireland (Emergency provisions) Act 1978, which contained no requirement that the suspicions of officers arresting suspects should be "reasonable", was replaced by Section 6 of the Northern Ireland (Emergency Provisions) Act 1987, which came into effect on 15 June 1987, subsequent to the facts which gave rise to the present case.This new provision is confined to conferring a power of entry and search of premises for the purpose of arresting persons under Section 12 of the Prevention of Terrorism (Temporary Provisions) Act 1984 (now Section 14 of the Prevention of Terrorism (Temporary Provisions) Act 1989). These latter provisions expressly limit powers of arrest without a warrant to cases in which there are "reasonable grounds" for suspicion. In view of the above, it is the Government's view that no action needs to be taken with reference to the violation of Article 5, paragraph 5, found by the Court. In fact, the Government of the United Kingdom considers that, provided the national law complies with the state's obligations under Article 5, paragraphs 1 to 4, of the Convention, no question of an "enforceable right to compensation" arises since Article 5, paragraph 5, does not require in itself that paragraphs 1 to 4 of Article 5 be incorporated into domestic law. As the Government of the United Kingdom is not incorporating the Convention as such into British law, and is not obliged to do so, it follows that there is no basis on which it could legislate for Article 5, paragraph 5, of the Convention.
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	In particular, Regulation 20 requires that, when a commanding officer investigates a charge against an accused person in accordance with Section 76 (1) of the Act, he shall have the accused brought before him and inform him whether he is to be detained under open or close arrest; of the reason why he is to be detained; that an officer of his choice shall, if available and willing to act, be appointed to assist him, and that if he does not so choose, or if the officer so chosen is unavailable, an officer shall be nominated to assist him, unless he states in writing that he does not wish the assistance of an officer; and that he may apply in writing to his commanding officer’s immediate higher authority giving his reasons why he believes he should be released from close arrest to open arrest, or from any form of arrest, asking a higher authority to review the decision to detain him in arrest. 

Finally, a right of appeal against sentence, only before the (civilian) Courts-Martial Appeal Court, has been added to the existing right of appeal against conviction.
	
	
	
	402. 

	Singh
	UK-
United
Kingdom
	LEG
	Court
	23389
	1998-150
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON:

The Government of the United Kingdom informed the Committee of Ministers that the Crime (Sentences) Act 1997 (Commencement No. 2 and Transitional Provisions) Order 1997, brought into force, inter alia, sections 28 to 34 of the Crime (Sentences) Act 1997 ("the 1997 Act") on 1 October 1997. Sections 28 to 34 of the 1997 Act essentially re-enacted sections 34 to 39 of the Criminal Justice Act 1991 so far as they relate to life prisoners. Under the new provisions, detainees during Her Majesty's pleasure are treated differently:
    Chapter II, Release on Licence:
     Section 28.1 "A life prisoner is one to whom this section applies if ... (b) he was under 18 at the time when he committed the offence for which his sentence was imposed."   Once their tariff has expired, they are treated in the same way as discretionary life prisoners: 
 Section 28.5: "As soon as, in the case of a life prisoner to whom this section applies... he has served the part of his sentence specified in the order or direction ("the relevant part"); and    (b) the Parole Board has directed his release under this section, it shall be the duty of the Secretary of State to release him on licence." 
 Section 28.6: "The parole Board shall not give a direction under subsection (5) above with respect to a life prisoner to whom this section applies unless... 

the Secretary of State has referred the prisoner's case to the Board; and 
     (b) the Board is satisfied that it is no longer necessary for the protection of the public that the prisoner should be confined."  

Section 28.7: "A life prisoner to whom this section applies may require the Secretary of State to refer his case to the Parole Board at any time... 
after he has served the relevant part of his sentence; and 

where there has been a previous reference of his case to the Board, after the end of the period of two years beginning with the disposal of that reference; and 

where he is also serving a sentence of imprisonment or detention for a term, after the time when, but for his life sentence, he would be entitled to be released; 
     and in this subsection "previous reference" means a reference under subsection (6) above or section 32(4)."
     Section 28.8: "In determining for the purpose of subsection (5) or (7) above whether a life prisoner to whom this section applies has served the relevant part of his sentence, no account shall be taken of any time during which he was unlawfully at large within the meaning of section 49 of the Prison Act 1952." 
     Furthermore, according to Section 32.5 (a), the Parole Board can also direct the release of a recalled HMP licensee.
     The Government of the United Kingdom also informed the Committee of Ministers that where the Secretary of State refers the case of an HMP detainee to the Parole Board, there is an oral hearing with the same guarantees as are available under Part II of the 1991 Act to discretionary lifers: this flows from the interim administrative arguments announced on 23 July by the Home Secretary. Such prisoners will also be entitled to legal advice and assistance by way of representation.
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	Thynne, Wilson et Gunnell
	UK-
United
Kingdom
	LEG
	Court
	11787
	1992-024
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON (LIFE IMPRISONMENT):

ART 05 §5 COMPENSATION FOR UNLAWFUL DETENTION: 

The Criminal Justice Act 1967 was amended by the Criminal Justice Act 1991 which will be brought into force as from October 1992. Under Section 34 of the 1991 Act, a discretionary life prisoner will henceforth be able to require the Secretary of State to refer his case to the Parole Board at any time after he has served the relevant part of his sentence as specified by the sentencing court and, where there has been a previous reference of his case to the board, after the end of a period of two years beginning with the disposal of that reference. If the Parole Board directs the release of a discretionary life prisoner, it shall be the duty of the Secretary of State to release him. Under Section 39 of the act the Secretary of State will also be obliged to order the immediate release of a person whose release on licence was revoked and who was recalled to prison, if the Parole Board so directs.

According to Section 32 (5), the Secretary of State may make rules with respect to the proceedings of the Parole Board. It is intended that provision will be made in such rules for oral hearings before the Parole Board and for the disclosure to discretionary life prisoners of adverse material which the board has in its possession, both in respect of prisoners where the relevant part of their sentence has expired and whose cases are referred to the board under Section 34 and in respect of such prisoners who have been recalled after release on licence and whose cases are referred to the board under Section 39. These rules will be brought into force with the relevant provisions of the 1991 act, in October 1992.

In view of the above, the Government of the United Kingdom considers that it has taken the measures required as a result of the finding of a violation by the Court of Article 5, paragraph 4, of the Convention.

The Government of the United Kingdom considers that, provided the national law complies with the states' obligations under Article 5, paragraphs 1 to 4, of the Convention, no question of a "right to compensation" arises since Article 5, paragraph 5, does not require in itself that paragraphs 1 to 4 of Article 5 be incorporated into domestic law. As the Government of the United Kingdom is not incorporating the Convention as such into British law, and is not obliged to do so, it follows that there is no basis on which it could legislate for Article 5, paragraph 5, of the Convention.
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	Hussain
	UK-
United
Kingdom
	LEG
	Court
	21928
	1998-149
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PRISON (LIFE IMPRISONMENT/YOUNG PERSON): 

The Government of the United Kingdom informed the Committee of Ministers that the Crime (Sentences) Act 1997 (Commencement No. 2 and Transitional Provisions) Order 1997, brought into force, inter alia, sections 28 to 34 of the Crime (Sentences) Act 1997 (“the 1997 Act”) on 1 October 1997. Sections 28 to 34 of the 1997 Act essentially re-enacted sections 34 to 39 of the Criminal Justice Act 1991 so far as they relate to life prisoners. Under the new provisions, detainees during Her Majesty’s pleasure are treated differently:

Chapter II, Release on Licence:

Section 28. 1 “A life prisoner is one to whom this section applies if ... (b) he was under 18 at the time when he committed the offence for which his sentence was imposed.”

Once their tariff has expired, they are treated in the same way as discretionary life prisoners:

Section 28.5: “As soon as, in the case of a life prisoner to whom this section applies...

(a) he has served the part of his sentence specified in the order or direction (“the relevant part”); and

(b) the Parole Board has directed his release under this section, it shall be the duty of the Secretary of State to release him on licence.”

Section 28.6: “The parole Board shall not give a direction under subsection (5) above with respect to a life prisoner to whom this section applies unless...

(b) the Secretary of State has referred the prisoner’s case to the Board; and

(b) the Board is satisfied that it is no longer necessary for the protection of the public that the prisoner should be confined.”

Section 28.7: “A life prisoner to whom this section applies may require the Secretary of State to refer his case to the Parole Board at any time...

(c) after he has served the relevant part of his sentence; 

(d) where there has been a previous reference of his case to the Board, after the end of the period of two years beginning with the disposal of that reference; and

(e) where he is also serving a sentence of imprisonment or detention for a term, after the time when, but for his life sentence, he would be entitled to be released;

and in this subsection “previous reference” means a reference under subsection (6) above or section 32(4).”

Section 28.8: “In determining for the purpose of subsection (5) or (7) above whether a life prisoner to whom this section applies has served the relevant part of his sentence, no account shall be taken of any time during which he was unlawfully at large within the meaning of section 49 of the Prison Act 1952.”

Furthermore, according to Section 32.5 (a), the Parole Board can also direct the release of a recalled HMP licensee.

The Government of the United Kingdom also informed the Committee of Ministers that where the Secretary of State refers the case of an HMP detainee to the Parole Board, there is an oral hearing with the same guarantees as are available under Part II of the 1991 Act to discretionary lifers: this flows from the interim administrative arguments announced on 23 July by the Home Secretary. Such prisoners will also be entitled to legal advice and assistance by way of representation.
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	405. 

	X.
	UK-
United
Kingdom
	LEG
	Court
	07215
	1983-002
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL:
 Subsequent to the judgment of the Court of Human Rights of 5 November 1981, amendments have been inserted to the Mental Health (Amendment) Bill, which was at the time being considered by Parliament, which amendments were designed to remedy the deficiency in domestic law found by the European Court. Subsequent to the judgment of the Court of Human Rights of 18 October 1982, these amendments have been enacted and will enter into force on 30 September 1983.
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	406. 

	Gordon
	UK-
United
Kingdom
	LEG
	CM
	10213
	1986-009
	ART 05 §4 NO JUDICIAL REVIEW OF LAWFULNESS OF DETENTION IN PSYCHIATRIC HOSPITAL: 

The Mental Health (Amendment) (Scotland) Act 1983, which came into force in September 1984, provides an appeal procedure for restricted patients like Mr Gordon which was in conformity with Article 5, paragraph 4 , of the Convention;
	
	0
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	407. 

	Tinnelly & Sons Ltd et autres et McElduff et autres
	UK-
United
Kingdom
	LEG

PUB

DIS
	Court
	20390, 21322
	2000-049
	ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS (JURISDICTION TOO LIMITED):

 The Government of the United Kingdom informed the Committee of Ministers that on 29 July 1999, the Northern Ireland Act Tribunal (Procedure) Rules 1999  (“the Tribunal Rules”) came into force. The Tribunal Rules prescribe the practice and procedure to be followed on appeals to the Tribunal established under section 91 of the Northern Ireland Act 1998 (“Tribunal”).

Under the new Act, the absence of an appeal process in relation to the issuing of certificates which was criticised in the judgment of the European Court of Human Rights has been remedied. Under Rule 7 of the Tribunal Rules, an appellant may exercise his right of appeal to the Tribunal by giving notice of an appeal within 14 days of receiving notice that a certificate has been issued.

The certificates in question are those referred to in section 90 of the 1998 Act, Article 80 of the Fair Employment and Treatment (Northern Ireland) Order 1998(b), Article 53Za of the Sex Discrimination (Northern Ireland) Order 1976 (c) or Article 41A of the Race Relations (Northern Ireland) Order 1997(d).

According to Rule 3 (1), the Tribunal, when exercising its functions, shall secure that information is not disclosed contrary to the interest of national security, public safety or public order or in any other circumstances where disclosure is likely to harm a public interest.

Lastly, the Government of the United Kingdom informed the Committee of Ministers that the judgment of the European Court had been published in the European Human Rights Reports and had been referred to in the Bulletin of Northern Ireland Law. All Northern Ireland Office officials responsible for advising the Secretary of State for Northern Ireland on the issuing of certificates which were criticised in the judgment are now aware of the judgment of the European Court.
	
	
	
	408. 

	Findlay
	UK-
United
Kingdom
	LEG
	Court
	22107
	1998-011
	ART 06 §1 INDEPENDENCE AND/OR IMPARTIALITY IN “CIVIL” PROCEEDINGS (VIS À VIS THE EXECUTIVE):

The provisions in the Army Act 1955 which set out the procedure for the court-martial in this case were amended by the Armed Forces Act 1996 which entered into force on 1 April 1997 (see inter alia the Court's judgment, paragraphs 32 and 52-57).Under the new Act, the vote of convening officer has ceased to exist and its functions are henceforth divided amongst three different bodies: the "higher authority" (a senior officer who decides whether cases should be dealt with summarily, referred for prosecution or dropped), the "prosecuting authority" and "court administration officers" (officers independent of both the higher authority and the prosecuting authority, responsible for organising the court-martial). Each court-martial henceforth includes a judge-advocate as a member, whose advice on points of law are binding on the court and who has a vote on sentence, but not on conviction. The casting vote, if needed, rests with the president of the court-martial, who also gives reasons for the sentence in open court. The Judge Advocate General no longer provides general legal advice to the Secretary of State for Defence. Findings of a court-martial are no longer subject to confirmation or revision by a confirming officer (whose role has been abolished). Each service establishes instead a reviewing authority which conducts a single review of each case and provides reasoned decisions. Post-trial advice received by the authority from a judge advocate (who must be different from the one who officiated at the court-martial) is disclosed if requested by the petitioner. A right of appeal against sentence only to the (civilian) Courts-Martial Appeal Court has been added to the existing right of appeal against conviction.
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	409. 

	Scarth
	UK-
United
Kingdom
	LEG
	Court
	33745
	2000-048
	ART 06 §1 PUBLIC HEARING IN “CIVIL” PROCEEDINGS:

The Government of the United Kingdom indicated that the legislation in force at the time of the events (Order 19, rule 3 (1), rule 7 (1), (3) and (4) and rule 8 (1) of the County Court Rules 1981) was no longer applicable. Under the Civil Procedure Rules, which came into force on 26 April 1999, hearings, including those in small claims cases, are to be held in public.
	
	
	
	410. 

	Welch
	UK-
United
Kingdom
	LEG
	Court
	17440
	1997-222
	ART 07 LEGALITY OF OFFENCES AND PUNISHMENTS:

The Drug Trafficking Offences Act of 1986 has been repealed and a new law, the Drug Trafficking Act 1994, came into force on 3 February 1995. Under this new law a confiscation hearing is no longer mandatory. Instead, confiscation is only pursued following a request by the prosecutor or where the court decides to proceed of its own motion. The government notes that it is today most unlikely that cases will be brought which concern offences wholly committed prior to 12 January 1987 (that is  before the introduction of the possibility of confiscation). However if such a case should arise the government expects the prosecutor not to seek a confiscation order.
	26/02/96
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	411. 

	Silver and others
	UK-
United
Kingdom
	LEG
	Court
	6205
	1985-015
	ART 08 CORRESPONDENCE OF PRISONER:

ART 06 §1 ACCESS TO COURT “CIVIL” RIGHTS AND OBLIGATIONS: 

On 1 December 1981, changes were made in the prison regulations applying to England and Wales. Similar changes were made in Scotland on 1 August 1983 and in Northern Ireland on 1 February 1985.
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	412. 

	McVeigh et autres
	UK-
United
Kingdom
	LEG
	CM
	8022
	1982-001
	ART 08 FAMILY LIFE (ARREST): 

New arrangements had been brought into operation following the entry into force, in June 1978, of Section 62 of the Criminal Law Act 1977 and that these arrangements were designed to ensure that there would in future be a full record of all requests for notification of the fact of detention to a person named by persons detained by the police and that, in small number of cases where the authorities decided it was necessary to delay such notification in the interest of the investigation or prevention of crime or the apprehension of offenders, there would also be a full record of the reasons for refusal immediate notification. 
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	10
	413. 

	O.
	UK-
United
Kingdom
	LEG
	Court
	9276
	1990-003
	ART 08 FAMILY LIFE (CHILDREN IN PUBLIC CARE):

ART 06 §1 FAIRNESS OF “CIVIL” PROCEEDINGS:

It is intended that the Children Act 1989, which received the Royal Assent on 16 November 1989, will come into force as a whole in October 1991. Section 34 of the Act contains a number of provisions which henceforth confer inter alios on parents the possibility of having all questions of contact with their children placed in local authority care determined by a court in proceedings complying with Article 6, paragraph 1, of the Convention.
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	414. 

	Dudgeon
	UK-
United
Kingdom
	LEG
	Court
	7525
	1983-013
	ART 08 PRIVATE LIFE (HOMOSEXUALS): 

The provisions of the Homosexual Offences (Northern Ireland) Order 1982 amended the law of Northern Ireland by causing acts between two consenting male adults in private to cease to be a criminal offence. This change in the law came into operation on 9 December 1982.
	
	
	
	415. 

	Gaskin
	UK-
United
Kingdom
	LEG
	Court
	10454
	2000-106
	ART 08 PRIVATE LIFE:

While the present case was pending before the organs of the European Convention on Human Rights two new enactments improved the right of access to records held by the social services: the Access to Personal Files Act 1987 and the Access to Personal Files (Social Services) Regulations 1989 (see e.g. the judgment of the European Court of Human Rights in the Gaskin case, paragraph 29). The new provisions reinforced the right of access to records held by the social authorities in particular, and ensured better administrative review of refusals to give out information. They did not, however, have any retroactive effect and did not, as required under the Court’s judgment, provide for a fully independent review of a refusal to disclose information. The legislative work required to ensure full compliance with the Gaskin judgment became more complex than expected, in particular because of the new political ambition to enact legislation providing for a general right of access by the public to documents held by the authorities and because of the issue of the European Communities’ Directive 95/46/EC in October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data. In the meantime, in order to avoid any unclarities in the application of the existing regulations, the Minister of Social Affairs sent out a set of guidance notes in 1996. 

The Data Protection Bill, which addressed the question of access to information directly relating to the person seeking access, was sent to Parliament in January 1998. The ensuing Data Protection Act was adopted on 16 July 1998. 

The new Act applies to data, including both computerised data and manual records, containing information relating to the person seeking access and also binds the Crown (Section 63). It has entered into force in different steps and the whole Act eventually came in force on 1 March 2000. The Act notably attaches conditions to data processing, including obtaining and recording data, regulates individuals’ rights to be informed about processing and to obtain copies of data and provides for administrative and judicial remedies. 

Of particular relevance for the Gaskin case is Section 7 of the Act, which defines the right of access to personal data, and Section 68, which indicates that accessible records include health records, educational records and other public records which are clarified in Schedule 12, paragraphs 1, 2 and 3.

Section 7, subsection (4) provides the general principle that consent to disclosure shall be given unless any other individual can be identified from the information disclosed, in which case the other person must give his or her consent, or otherwise where it is reasonable, in the light of all the circumstances, to give out the information without the consent of the other individual. The right of access is, however, also subject to a number of other limitations found notably in part IV of the Act. Disclosure may thus, for example, be refused in the interest of national security (Section 28), if it would prejudice the prevention or detection of crime, the apprehension or prosecution of offenders or the assessment or collection of any tax or duty or of any imposition of a similar nature (Section 29), if it would prejudice the proper discharge of certain functions such as protecting members of the public against financial losses due to dishonesty, malpractice or other seriously improper conduct or for securing the health, safety and welfare of persons at work (Section 31). The Secretary of State may provide for further limitations notably as regards information as to the physical and mental health or condition of the person seeking access (Section 30). 

Section 7 (9) specifies that a court will have the power to order a data controller to comply with a request for access if it is satisfied that the latter failed to comply with the request in contravention of the relevant provisions of the Act. Under part V, the person concerned may also turn to the Data Protection Commissioner (an official appointed by Her Majesty), who may issue an enforcement notice ordering access to the data controller concerned (Section 40).

Schedule 8 contains certain transitional provisions. Whereas it is clear that new data, created after 24 October 1998, will be covered in full by the Act, old manual records will in principle be exempt from its application until 24 October 2001. There is, however, an exception notably for “Gaskin-type” manual records, i.e. records held by social services authorities: in paragraph 3 of the Schedule, and, as from 1 March 2000, individuals may seek access to such records and may have any refusal of access reviewed by a court.

The Government is of the opinion that the risk of new violations of the Convention similar to that found in the Gaskin case was clearly reduced as a result of the interim measures already taken when the case was pending before the Convention organs. The risk has disappeared altogether with the adoption of the new data Protection Act 1998 which goes considerably further than was required under the Gaskin judgment, as it provides for a general principle of public access to personal data (including documents and manual records), whether held by private enterprises/persons or authorities), and ensures that there exists efficient review, including review by a court, of any refusal to give out such personal data. The new legislation furthermore applies retroactively so as to enable access also to personal data compiled before the entry into force of the new Act. 
	
	
	
	416. 

	Malone
	UK-
United
Kingdom
	LEG
	Court
	8691
	1986-001
	ART 08 TELEPHONE TAPPING:

ART 08 CORRESPONDENCE OF PRISONER: 

The Interception of Communications Act came into force on 10 April 1986. The Act establishes a comprehensive statutory framework governing the interception of communications on the public postal and telecommunications systems, in which the grounds for authorised interception are expressly set out, and in which any interception carried out other than in accordance with the Act's provisions is made a criminal offence.
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	417. 

	Tolstoy Miloslavsky
	UK-
United
Kingdom
	LEG
	Court
	18139 
	1996-020
	ART 10 FREEDOM OF EXPRESSION (DEFAMATION):

Since the entry into force on 1 February 1991 of the Courts and Legal Services Act 1990, the Court of Appeal has a power under section 8 (2) of that Act to substitute its own assessment of damages for that of the jury irrespective of whether the parties agree or not. (Order 59, Rule 11(4) as amended).
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	418. 

	Sunday Times
	UK-
United
Kingdom
	LEG
	Court
	6538
	1981-002
	ART 10 FREEDOM OF EXPRESSION DURING CIVIL COURT PROCEEDINGS:
Subsequent to the judgment of the Court the British Government drafted a bill to amend English law as regards contempt of Court.                                                                                                                         
	
	nd
	nd
	419. 

	Young, James and others
	UK-
United
Kingdom
	LEG
	Court
	7601
	1983-003
	ART 11 FREEDOM OF ASSOCIATION (RIGHT NOT TO BELONG TO AN ASSOCIATION): 

The provisions of the Employment Act 1982 relating to the closed shop now provide that the dismissal of an employee from employment in circumstances similar to those under which Mr James, Mr Young and Mr Webster were dismissed is to be regarded as an unfair dismissal. An emplyoee dismissed in these circumstances is therfore now entitled to a remedy under British law. These provisions first took effect on 15 August 1980. Later re-enacted and strengthened by provisions of the Employment Act 1982 which came into force on 1 December 1982.
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	420. 

	Hamer
	UK-
United
Kingdom
	LEG
	CM
	7114
	1981-005
	ART 12 RIGHT TO MARRY: 

New Criminal Law entered into force in 1977 to amend the marriage laws so as to allow prisoners to be married in prison.
	
	0
	24
	421. 

	Yousef
	UK-
United
Kingdom
	LEG
	CM
	14830
	1995-246
	ART 13 NO EFFECTIVE DOMESTIC REMEDIES + ART 08 FAMILY LIFE:

On 1 October 1994 a Statement of Changes in Immigration Rules (“the Rules”) came into force which changed the practice to be followed in the administra​tion of the Immigration Acts of 1971 and 1988 for the regulation of entry into and the stay of persons in the United Kingdom.


Paragraph 246 of the Rules sets out the criteria to be satisfied for a new category of persons seeking leave to enter the United Kingdom in order to gain access to a child resident in the United Kingdom. The new criteria require that the person concerned:


“– produces evidence that a court in the United Kingdom has granted him access rights to his childADVANCE \R 1.95; and


– is seeking leave to enter for the purpose of exercising access rights to his childADVANCE \R 1.95; and


– is either divorced or legally separated from the other parent of the childADVANCE \R 1.95; and


– intends to leave the United Kingdom at the expiry of his leave to enterADVANCE \R 1.95; and


– does not intend to take employment in the United KingdomADVANCE \R 1.95; and


– does not intend to produce goods or provide services within the United Kingdom, including the selling of goods or services direct to members of the publicADVANCE \R 1.95; and

 
– will maintain and accommodate himself and any dependants adequately out of resources available to him without recourse to public funds or taking employmentADVANCE \R 1.95; or will, with any dependants, be maintained and accommodated adequately by relatives or friendsADVANCE \R 1.95; and


– can meet the cost of the onward or return journeyADVANCE \R 1.95; and


– holds a valid United Kingdom entry clearance for entry in this capacity.”


 Paragraph 247 of the Rules establishes a twelve month time limit during which anyone who is granted leave to enter the United Kingdom under paragraph 246 may remain in the United Kingdom. Such a person may apply for further leave once the initial twelve month period elapses provided an access order is still in force.

            Those persons who are refused leave to enter the United kingdom have a right of appeal to an adjudicator and then to the Immigration Appeal Tribunal and the Court of Appeal by virtue of section 13 of the Immigration Act 1971.


It is the opinion of the United Kingdom Government that the creation of this new category of entry clearance, combined with the right of appeal to an adjudicator, and, if necessary, with an appeal to the Immigration Appeal Tribunal and the Court of Appeal, has ​established a remedy which offers sufficient guarantees of efficacity to meet the requirements of Article 13 of the Convention and which will thus prevent the repetition of the violation found in the present case.
	30/06/92
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	67
	422. 

	Crossland
	UK-
United
Kingdom
	LEG
	Court
	36120
	2000-081
	ART 14 DISCRIMINATION BASED ON SEX + ART 08 PRIVATE AND FAMILY LIVE + P1 ART 1 TAXES (FRIENDLY SETTLEMENT):

Having satisfied itself that the Government of the respondent State had paid the applicant the sums provided for in the friendly settlement and that, furthermore, Section 34 of the Finance Act 1999 has abolished Section 262 of the Taxes Act 1988 (which provided income tax reduction for widows in the year of bereavement and the following year) as from 6 April 2000 (as established in Section 35 of the Finance Act 1999),Declares, after having taken note of the information supplied by the Government of the United Kingdom, that it has exercised its functions under Article 46, paragraph 2, of the Convention in this case.
	09/11/99
	
	
	423. 

	Warwick
	UK-
United
Kingdom
	LEG
	CM
	9471
	1989-005
	P1 ART 2 RESPECT OF PARENTS’ RELIGIOUS OR PHILOSOPHICAL CONVICTIONS + ART 13 NO EFFECTIVE DOMESTIC REMEDIES:

No decision (lack of two-thirds majority)

Whereas, during the examination of the case, the Committee of Ministers was informed by the Government of the United Kingdom that it accepted that there had been a breach of the first applicant's rights under Article 2 of Protocol No. 1 and Article 13 (art. 13+P1-2) of the convention, that the Education (No. 2) Act 1986, which received the Royal Assent on 7 November 1986, provided in Sections 47 and 48 for the abolition of corporal punishment in state schools, that it was proposed to bring these provisions of the Act into force on 15 August 1987, so as to take effect from the beginning of the school year, this being the earliest practicable date, given the need for those schools which might still have corporal punishment to devise alternative disciplinary policies, and that it did not accept on the particular facts of the case that the corporal punishment inflicted upon the second applicant attained a sufficient level of seriousness to be regarded as degrading within the meaning of Article 3 (art. 3) of the convention.
	18/07/86
	
	
	424. 

	Campbell et Cosans
	UK-
United
Kingdom
	LEG
	Court
	7511
	1987-009
	P1 ART 2 RESPECT OF PARENTS’ RELIGIOUS OR PHILOSOPHICAL CONVICTIONS: 

The Education (No. 2) Act 1986 which received the Royal Assent on 7 November 1986, provides, in Sections 47 and 48 for the abolition of corporal punishment in state schools. It is proposed to bring the provisions of the Act into force on 15 August 1987, so as to take effect from the beginning of the coming school year, this being the earliest practicable date, given the need for those schools which may still have corporal punishment to devise alternative disciplinary policies. This will apply in respect of pupils at schools maintained by local education authorities and certain other schools for which the state provides financial assistance and in respect of pupils at independent schools any of whose fees are paid out of public funds.
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	I.J.L. & others
	UK-
United
Kingdom
	LEG
	Court
	29522
	2004-88
	ART 06 §1 FAIRNESS OF “CRIMINAL” PROCEEDINGS:

H54-714
19187/91
Saunders, judgment of 17/12/96, Interim Resolution DH(2000)27

H46-715
29522/95
I.J.L., G.M.R., and A.K.P., judgment of 19/09/00, final on 19/12/00, and judgment of 25/09/01 (Article 41), final on 25/12/01



Addendum 4

These cases concern the violation of the applicants' right not to incriminate themselves and thus their right to a fair trial in that, at the trial that led to their criminal conviction in 1990 for offences under business criminal law, the prosecution made use of statements given earlier under legal compulsion to Department of Trade and Industry Inspectors (violations of Article 6§1). 

General measures: The 1999 Youth Justice and Criminal Evidence Act limited the possibility to make use of evidence obtained under legal compulsion against accused persons. The reform took effect as from April 2000.

Individual measures: The applicants in the case of I.J.L., G.M.R. and A.K.P have complained to the Committee of Ministers of the decisions of domestic courts denying them the possibility of reopening their trial. They have accordingly asked for the law to be changed to allow courts to quash convictions found by the European Court to be in violation of the Convention, even if the source of such violation is a provision of primary legislation. Alternatively, they request the adoption of ad hoc measures (such as an executive pardon, the repayment of the fines, etc.) based on the idea that, in view of the passage of time, the interests of justice do not call for the charges against them to be maintained. In support of these demands, they stress in their letter of 20/09/2002 the particularly heavy consequences they continue to suffer as result of the impugned criminal convictions imposed on them, including the fact that these convictions seriously affect their personal and business reputations, involve certain regulatory prohibitions limiting their ability to conduct some financial activities and have imposed the payment of substantial fines of up to several millions of pounds.

The position of the United Kingdom government, as it has been developed since the 798th meeting (June 2002), may be summarised as follows: all has been done that was required by the Court's judgment, i.e. payment of just satisfaction and legislative reform to prevent recurrence of the violations found. Even if reopening of proceedings was a desirable measure in certain circumstances, the Convention did not require such a measure in all circumstances, and in particular not in respect of cases such as the applicants'. 

Citing the House of Lords' judgment, the UK delegation indicated that restitutio in integrum could not be achieved in these cases, since it was impossible to speculate on what would have been the outcome of the trial in the absence of the impugned evidence. Recalling the position of the Court of Appeal, that a retrial would be inappropriate in the light of the significant time elapsed since the events and the applicants' age and state of health, the delegation stated that in the specific circumstances of the case, any further measures, such as quashing the convictions, would place the applicants in a better position than they were before the violation found by the European Court, which would go beyond the UK's obligations under Article 46 of the Convention (Addendum 4).

Moreover, a requirement to reopen or to quash the applicants' convictions could risk opening the way to numerous revision requests in respect of cases in which there had been, or might have been, a violation of a Convention right at trial many years ago, which would risk undermining the “controlled introduction” of the Convention rights into domestic law achieved through the Human Rights Act; it was therefore not envisaged to give retrospective effect to the Human Rights Act. 

The United Kingdom's position was supported by certain other delegations, which among other things stressed the importance of the principle of non-retroactivity of law and the fact that the domestic courts had examined the applicant's request for reopening. 

The applicants' response may be summarised as follows: they have opposed the closure of the case, stressing, in addition to the arguments already mentioned, the fact that the Court of Appeal had concluded that were it not for the evidence collected in breach of the Convention, their conviction could not be upheld as safe. Summaries of their position are included in Addendum 4.

- Follow-up by the Parliamentary Assembly: On 29/04/2004, the Committee received a written question by Mr Wilkinson, in which he inquired about the way in which the Committee “will ensure that measures are rapidly taken so that the situation of the applicants in the IJL case is rectified and restitutio in integrum is provided to each of them, in the light of the unfair trial which they have suffered.” 

- The developments in the re-opening proceedings may be summarised as follows: Following the judgments of the European Court, the applicants' cases were referred to the Court of Appeal for a new examination by the Criminal Cases Review Commission, as the latter had found that there was a real possibility that the Court of Appeal might not uphold the convictions because of the decisions of the European Court. 

In its decision of 21/12/2001, the Court of Appeal indicated among other things that “…if we concluded that we were bound to give effect to the Strasbourg Court's decision that the trial was unfair by examining anew the safety of the convictions, we would not uphold the convictions on the basis that they are safe in any event.” (§47 of the Court of Appeal's decision). However the Court of Appeal did not find itself so bound: courts were required to apply the law as existing at the time of the events, unless there was a subsequent contrary indication of the legislator. On this specific issue, the Human Rights Act made no changes since it had no retrospective effect. The Court of Appeal added that it did not share the opinion that, in the circumstances of the case, Article 46 of the Convention required such a re-examination; it added that, even if this were the case, the applicable legislation prevented it from giving effect to such international obligation. (idem, especially §§ 50-53). Neither did the Court of Appeal uphold any other ground of appeal. Accordingly, it concluded that the convictions were safe and dismissed the appeal (§86).

The applicants sought leave to appeal to the House of Lords. In its judgment of 14/11/2002 (<http://www.publications.parliament.uk/pa/ld200203/ldjudgmt/jd021114/lyons-1.htm>), the House of Lords unanimously upheld the decision of the Court of Appeal and in particular confirmed that courts were obliged to examine the safety of convictions according to the law as it stood at the time of the trial (see §§ 16,17,18, 29, 34, 59, 82, 96, 100 of the judgment of the House of Lords). In the present case, the law applicable at the relevant time admitted answers given under compulsory questioning as evidence. The House of Lords also confirmed that the law incorporating the Convention (the Human Rights Act, entered into force on 02/10/2000) has not been retrospective and has preserved parliamentary supremacy (§ 81). Lord Bingham added (§ 19) that it was neither necessary nor desirable for the House of Lords to consider what full reparation might be required in a case such as this in which the interests of justice would not appear to require a retrial in view of the lapse of time, the partial serving of prison sentences and the age and health of some of the appellants - it was rather for the European Court or for the Committee of Ministers to deal with these issues.

- The second application to Strasbourg: on 08/07/2003, the European Court rejected as inadmissible a second application (No. 15227/03) lodged by the applicants, complaining among other things of a new violation of Article 6 flowing from the decision of domestic courts not to exclude the impugned evidence from the review of safety of their convictions. The European Court found that the review proceedings did not give rise to any new violation of Article 6 since they formed part of an ongoing judicial process rooted in the original determination of the charges against the applicants. The Court also found that it should rather deal with the application under Article 46 of the Convention. The Court noted in this respect that a finding of a violation of the Convention imposes on the respondent state a legal obligation, not just to pay the sums awarded by way of just satisfaction, but also to choose, subject to supervision by the Committee of Ministers, the general and/or, if appropriate, individual measures to be adopted in their domestic legal order to put an end to the violation found by the Court and, as far as possible to redress its effects. As far as the individual measures were concerned in the present case, the Court noted this is a matter of ongoing discussion between the Committee of Ministers and the United Kingdom authorities. The Court indicated that it was not called upon to assume any role in this dialogue by directing the state to adopt a specific measure such as to open a new trial or to quash a conviction or by finding a violation of the Convention on account of its failure to take either of these courses of action. Nevertheless, the Court stressed the fact that these considerations were not intended to detract from the importance of ensuring that domestic procedures are in place which allow cases to be revisited in the light of findings of violation of Article 6, since such procedures represent an important aspect of the execution of the Court's judgments and indicate a state's commitment to the Convention. 

The Secretariat is currently studying the latest submissions by the applicants' representatives.
	19/09/00
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	Granger
	UK-
United
Kingdom
	LEG

EXE
	Court
	11932
	1991-029
	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID):

The whole system for the administration of legal aid was reformed by the Legal Aid (Scotland) Act 1986 which came into effect on 1 April 1987. In particular, the former functions of the Legal Aid Committee of the Law Society of Scotland were transferred to the Scottish Legal Aid Board. The availability of legal aid in connection with an appeal against, inter alia, conviction is determined by Section 25 of this Act and also by Section 13 of the Criminal Legal Aid (Scotland) Regulations 1987. As regards refusal to grant legal aid in connection with any criminal and justiciary appeals, the Scottish Lord Justice General circulated a Practice Note to all appeal court chairmen and clerks on 4 December 1990.According to this Practice Note, in any appeal where legal aid has been refused and the court considers that, prima facie, an appellant may have substantial grounds for taking the appeal and it is in the interests of justice that he should have legal representation in arguing these grounds, the court will adjourn the hearing ex-officio, even if a request to that effect was not put forward by the appellant, and make a recommendation to the Legal Aid Board that the decision to refuse legal aid should be reviewed.
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	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO LEGAL AID):

1. The previous Scottish system of appeals in criminal cases and of legal aid for such appeals has been replaced by a new system introduced by the Criminal Justice (Scotland) Act 1995 (“the 1995 Act”). The new system applies to any appeal by a person convicted on or after 26 September 1995.

2.
Under the previous system, a person, who had been convicted in Scotland, had an unrestricted right to appeal against his conviction and/or sentence under section 228 (1) or section 442 (1) of the Criminal Procedure (Scotland) Act 1975 (“the 1975 Act”) on any ground which he alleged constituted a miscarriage of justice, without seeking any leave to appeal.. However, even if he was eligible on financial grounds to obtain legal aid, he was only entitled to receive legal aid for the purpose of obtaining legal representation at the oral hearing of his appeal if the Scottish Legal Aid Board (“SLAB”) was satisfied that he had substantial grounds for making the appeal and that it was reasonable in the particular circumstances of the case that legal aid should be made available to him. In the Boner case, the SLAB was not so satisfied because Mr Boner's counsel had advised in effect that his appeal had no prospects of success. However, the European Court of Human Rights held, in the circumstances of that case, that it was in the “interests of justice”, as this term was to be understood under Article 6, paragraph 3.c of the Convention, that Mr Boner should have obtained legal aid to enable him to present his appeal effectively.

3. Under the new system, a person, who is convicted on or after 26 September 1995 and who wishes to appeal against his conviction or sentence under section 228 (1) of the 1975 Act, requires to seek leave to appeal. The decision upon whether or not to grant leave to appeal is taken, without an oral hearing, by a single judge of the High Court or, on appeal, by the High Court. Leave to appeal is only granted if the appellant submits arguable grounds of appeal. When leave is granted, the appeal proceeds to an oral hearing (section 42 of the 1995 Act which inserts a new section 230A in the 1975 Act).

4. Under the new system, in the ordinary case of an appeal under section 228 (1) or section 442 (1) of the 1975 Act, where an appellant applies for legal aid in connection with his application for leave of appeal or, if leave to appeal is granted, any subsequent appeal proceedings, the SLAB will grant the appellant legal aid if they are satisfied simply that the appellant is financially eligible. No other test requires to be fulfilled (section 25(2)(a) and (b) of the Legal Aid (Scotland) Act 1986 (“the 1986 Act”), as amended by section 65(3)(b) and (5) of the 1995 Act). In other words, there is no longer any provision requiring the SLAB to be satisfied that the appellant has “substantial grounds” for his appeal, as under the previous system.

5. In the case of any other criminal appeal (such as an appeal by way of bill of suspension under section 453A of the 1975 Act) or a petition to the nobile officium of the High Court, an application for legal aid will be granted by the SLAB if they are satisfied that the appellant is financially eligible and that, in all circumstances of the case, it is in “the interests of justice”, that the appellant should receive legal aid (section 25(2)(c) and (6) of the 1986 Act, as amended by section 65(3)(c) of the 1995 Act). The government is of the opinion that in defining “the interests of justice” in this context the Scottish courts will not fail to give due consideration to the relevant case-law of the European Court under Article 6, paragraph 3.c, of the Convention.

6. The provisions of the 1975 Act and the 1995 Act have been consolidated into the Criminal Procedure (Scotland) Act 1995 (“the Consolidation Act”) which came into force on 1 April 1996. The provisions of section 228 (1), 230A, 442 (1) and 453A of the 1975 Act will then become sections 106 (1), 107, 175 (2) and 191 of the Consolida​tion Act, respectively.

7. In view of these measures, the Government of the United Kingdom considers that the violation found in the present case will not re-occur and that it has fulfilled its obligations under Article 53 of the Convention.
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	ART 06 §1,3 FAIRNESS OF “CRIMINAL” PROCEEDINGS (RIGHT TO ASSISTANCE OF LAWYER):

The Government of the United Kingdom expresses its regret concerning the time it has taken to identify the necessary measures to implement this case.  It points out that the important problems caused by the developments of the situation in Northern Ireland since the adoption of the judgment of the European Court of Human Rights have made it difficult to find a permanent solution taking into account all the pertinent elements (including the protection of lawyers having access to persons arrested in connection with terrorist activities). 

The government has, nonetheless, identified and taken a number of important steps to prevent a repetition of the circumstances that arose in the case of John Murray.  The judgment in this case concerned the interaction of two pieces of legislation and careful consideration was necessary before determining the most appropriate way to respond to the Court's ruling.  The Government consulted on a number of options for change and, on 1 December 1998, announced an interim administrative solution pending the introduction and implementation of legislation.

Guidance was issued in December 1998 to prosecutors and the police both in England and Wales and in Northern Ireland.  This guidance seeks to ensure that the usual practice will be for suspects to have access to legal advice before being interviewed at a police station.  Where access to legal advice is denied, the police are encouraged to put questions from which inferences might be drawn again, after the suspect has been given the opportunity to obtain such advice.  Additionally, prosecutors have been advised not to seek reliance on inferences drawn from silence before access to legal advice was granted.  Where the court, of its own volition, indicates an intention to draw such inferences, prosecutors are advised to draw its attention to the judgment of the European Court in this case.

In December 1998, the government introduced legislation which included an amendment to the relevant law so as to prohibit the drawing of inferences from silence when a suspect is being questioned at a police station or other authorised place of detention, when he or she has been denied access to legal advice.  The Youth Justice and Criminal Evidence Act 1999 received royal assent in July 1999.  Before the relevant provision of this Act (Section 58) can be implemented in England and Wales, it will be necessary to make certain amendments to the Code of Practice Covering the detention, treatment and questioning of persons by police officers which is issued under the Police and Criminal Evidence Act 1984.  In particular, these amendments will relate to the terms in which suspects are cautioned or warned about the consequences of a failure or refusal to answer questions.  

Amendments to the Code involve extensive public consultation and the changes proposed must be debated in both  Houses of Parliament.  A review of the Codes of Practice has begun and the aim is to bring in a revised Code C by summer 2000, which will enable the implementation of Section 58 of the Youth Justice and Criminal Evidence Act 1999.

Similar legislation for Northern Ireland (the Criminal Evidence (Northern Ireland) Order 1999) was made in October 1999.  Before the relevant provision of this Order (Article 36) can be implemented, the Codes of Practice under the Police and Criminal Evidence (Northern Ireland) Order 1989 will need to be amended.

The further information about the necessary legislative changes should be available towards the end of the year 2000. The Government therefore suggests the postponement of the Committee of Ministers' examination of the case until December 2000.
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	ART 06 §1 LENGTH OF “CIVIL” PROCEEDINGS:

The Government of the United Kingdom has indicated that the European Court of Human Rights’ judgment was circulated to the Legal Aid Board, the Department of Social Security and Court of Appeal in order to prevent new violations of the same kind as that found in the present judgment.In addition, summaries of the judgment have been published in the European Human Rights Law Review and in the Human Rights Case Digest.
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	ART 10 FREEDOM OF EXPRESSION (FORCING JOURNALIST TO REVEAL SOURCES):

The Government notes that the present judgment has received a wide coverage in the media and has been published in the Times Law Reports (28 March 1996), Current Law Monthly Digest [1996] 4 CL 324, European Human Rights Reports [1996] 22 EHRR 123 and Human Rights Case Digest [1996] HRCD Vol. VII, No. 6, p. 564. The Government is furthermore of the opinion that the English courts concerned will not fail to take the jurisprudence of the Court into account (see e.g. R. v. Secretary of State for the Home Department ex parte Brind (House of Lords) [1991] 1 All ER 720 and R. v. Khan (The Times 5 July 1996)) when interpreting the national legislation at issue in order to avoid the problem posed in the Goodwin case.
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	ART 06 §1 FAIRNESS OF “ CIVIL” PROCEEDINGS  BEFORE ADMINISTRATIVE COURTS:

The European Court’s judgment has been translated into Ukrainian and brought to the attention of the State authorities so as to raise their awareness about their obligation under Article 6 of the Convention to comply with domestic judicial decisions. It has notably been disseminated to the central and regional departments of the State Enforcement Service (responsible for the execution of domestic judgments), to the President's and Prime-Minister's offices and to certain State ministries. The European Court’s judgment (in Ukrainian translation) was published in the Official Journal of the Ministry of Justice of Ukraine as well as on its web site.

Although the judgment does not establish any violation, it has nonetheless given rise to a careful study of the problem of non-execution of judicial decisions in Ukraine by an expert group involving the Government Agent at the European Court, representatives of the Supreme Court, of the State Enforcement Service and of certain ministries. A first study has shown the need for adoption of administrative and legislative changes with a view to preventing situations similar to that at issue in the case of Kaysin and others. Stress has in particular been laid on the necessity of reinforcing, on the one hand, the State's civil liability and, on the other, the disciplinary and criminal responsibility of the State officials, in cases of non-compliance with domestic court decisions. These conclusions are being taken into account in the ongoing reform of the Ukrainian legal system.
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